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MERGER OVERSIGHT AND H.R. 13131

WEDNESDAY, NARCH 10, 1976

HousE OF REPRESENTATIVES,
SuBcobimirrEE ON MONOPOLIES AND COMMERCIAL LAW

OF THE COMMITTEE ON THE JUDICIARY,
Wa8hington, D.C.

The subcommittee met, pursuant to notice, at 9:45 a.m., in room
2141, Rayburn House Office Building, the Honorable Peter W. Ro-
dino, Jr. [chairman of the committee] presiding.

Present: Representatives Rodino, Flowers, Seiberling, Mazzoli,
11ughes, Hutchinson, and McClory.

Also present: Earl C. Dudley, ,Jr., general counsel: Alan A. Ransom,
William L. Sippel, and James F. Falco, counsel; Franklin G. Polk
and Kenneth G. Starling, associate counsel.

Chairman RODINO. The committee will come to order.
Before commencing this morning's hearings I would like to take

the opportunity to announce. that in this room this morning is my
good friend, Prof. James Watson, from Rutgers University, along
with a group of students from Rutgers University, which is my alma
mater. I would like to welcome them here.

This morning the Subcommittee on Monopolies ad Commercial
Law begins its antitrust oversight hearings. Specifically, we begin
oversight into the state of our merger law and its enforcement.

It is an appropriate time for this, as this year marks the 25th anni-
versary of the Celler-Kefauver amendments to the Clayton Act. That
statute is an unquestioned milestone in our antitrust jurisprudence.
Its purpose, quite simply, is to prevent anticompetitive aggregations
of market power.

Today our two antitrust enforcement agencies will tell us how they
have been enforcing that statute, and what they perceive their en-
foreement, problems to be.

We have, in some cases in agonizing detail, a fairly good idea of
what those problems are. Somc of them have been with us since the
dawn of merger legislation.

One of those problems is that of premerger notification. Both agen-
cies can. and will, tell us what we have known for years-you can't
unscramble an eg.

Premerger notification is an idea whose time has clearly come. Leg-
islation, in one form or another, has come painfully close to passage
a number of times.

In fact, in the 85th Congress I managed a premerger notification
bill-it got as far as the House Calendar. It will be appropriate, there-
fore, on the anniversary of the Celler-Kefauver amendments, to give

(1)
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our antitrust enforcement agencies effective enforcement tools; and
so, I shall shortly introduce such legislation again.

Our antitrust enforcers will also, T am sure, urge the expansion of
the Clayton Act's "interstate commerce" clause to coincide with its
Sherman Act reach, so that anticompetitive mergers now unreachable
under the Supreme Court's recent American Building Maintenance
decision can be prevented.

The Department of Justice, I know, will tell us of its need for
improvements in the Antitrust Civil Process Act so that it may ade-
quately investigate proposed mergers.

None of these ideas are new; but none have come to pass.
This hearing will be the groundwork for future oversight. We plan,

now, to hear the basic concepts and problems of merger law. Later,
we will examine specific problems and specific mergers in detail.

I am sure there are widely divergent points of view on these issues,
and the subcommittee looks forward to hearing them.

With that, I should like to ask the gentleman from Michigan if he
wishes to make any comments. Mr. Iutchinson?

Mr. II TCI I Ixso.N. Than you, Mr. Chairman.
I'm pleased to welcome tle officials of the Antitrust Division and

the Federal Trade Commission to testify on the effectiveness of their
enforcement of the merger law.

Our fundamental economic policy is to encourage and preserve
competit ion.

I'm sure that all of us agree that the Clayton Act and the Celler-
Kefauver Act are valuable tools in preventing the unrvasonable ag-
gregation of industrial power and untimely elimination of viable
competitors. The Clayton Act recognizes that sonic mergers are pro-
competitive. It allows courts to recognize that in some cases smaller
firms need to join together in order to compete effectively with firms
is large as some of our modern corporations.

While the merger law is probably the best-known antitrust law
to most businessmen, it may be more difficult for them to gage their
business activities against it than other antitrust laws. This is because-
the competitive impact of these mergers must be judged separately.
The tests for mergers are judge-made tests, and each merger has a
different impact on its market. Merger cases turn on the probability
that comI)etition will be lessened. or that a monopoly will I)e created.
in each case tle couit is allowed to determine the reasonableness of
the merger in the particular market.

Since the proper application of the legal standard escapes precise
definition for particular cases, and yet is so important from an eco-
nomic standpoint, these hearing-s nr' necessary so that we may evaluate
how the law we wrote is being applied.

In reces-iona rv t imes the alsenve of a (Treat deal of meraer litiga-
tion may be only a sign that there are few mergers, not that our
merger laws are being eroded or tircumvented.'ikewise, in the period
of economic upswing, the economic iniptct of any merger will have to
he carefully considered. Beyond this, lover, if the. enforcers of
the merger law are actually experiencing difficulties in their efforts
to execute the policies of Clayton, section 7. then we should look
carefully at ways to eliminate those difficulties. We welcome, their
recommendations.
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Thank you, Mr. Chairman.
Chairman RODINO. Thank you very much, Mr. Hutchinson.
This morning we are pleased to welcome, once again, Mr. Kanper,

the Assistant Attorney General in charge of the Antitrust Division
of the Department of Justice as our first witness, and following him
will be the Acting Chairman of the Federal Trade Commission, 'Mr.
Paul Rand Dixon.

We are pleased to have you lere once again, Mr. Kauper. I know
that in the past we have been calling upon you for the benefit of your
information, and we await it eagerly.

[The prepared statement of Mr. kauper follows:]

SrATEM1 NT OF "T'IoM.s E. K. t'iPER, ASSISTANT ATrORNEY (ENIE.rL,
DEPARTMENT OF JUSTICE

Mr. Chairman and Members of the Subcommittee:
I welcome the opportunity to testify on the Department's experience and

enforcement policy under Section 7 of the Clayton Act. In addition, I would like
to discuss three areas in whieh legislation could significantly improve antitrust
enforcement efforts In the merger area.

At the outset, I wish to commend the Subcommittee for its plan to conduct
extensive antitrust oversight hearings. As the Supreme Court has noted,
subjectet to narrow qualilcations, it is surely the case that competition is our
fundamental national economic policy, offering as it does the only alternative
to the cartelizatlon of governmental regimentation of large portions of the
economy." 1 Since the antitrust laws are designed to insure that competition
is allowed to serve this crucial purpose, the task of determining whether the anti-
trust laws are working properly is enormously important. I am confident that
your hearings will serve as a foundation for improving both the antitrust laws
and antitrust enforcement and thereby substantially benefit the interests of
consumers throughout the country.

Enforcement of the antitrust prohibitions against anti-competitive mergers
has, for many years, been an imxortant part of our overall enforcement efforts.
As an illustration, since fiscal year 1960, the Antitrust Division has conducted
;,716 investigations, about a third of which, I estimate, involved proposed

intrgers. During that period, 688 civil suits were flied, of which 238 involved
mergers. I have attached as Appendix A to my statement a general breakdown
(if those cases by industry. Thus, the merger area has been an active one
for us.

Of course, the afidount of the Division's resources devoted to mergers varies
with the amount of merger activity at any given time. That activity seems to
vary with general economic conditions. Apparently because of depressed economic
conditions, merger activity has been reduced in recent years. In 1969. for example,
thore were approximately 4,500 mergers, compared with approximately 1,750
mergers in 1974. The decline of merger activity in recent years has enabled us
to, devote substantial additional resources to other very important areas, pri-
inurily to criminal prosecutions of hard-core price fixing and activity to promote
competition in the regulated Industries.

The nuts and bolts of our merger enforcement process are rather difficult
to define since each case varies, not only in substnnce and complexity, but also
in the time we have available to seek meaningful relief. The Division always
tries to decide whether to chnllenve a merger prior to its: eonsiimmation-with
it. attendant scrambling of assets nnd perhaps irreversible lessening of com-
petition-if any challenge is to be made.

We become aware of mergers in a variety of ways. We read the Wall Street
Journal and Standard Corporation Records daily. We receive approximately
400 trade journal. which generallNy report merger activity within their respec-
tivw fleh . Attorneys familiar with an industry frequently learn of a proposed
transaction before It is reported publicly. Finally, individual citizens who, for

IUnited States v. Philadelphia National Bank, 374 U.S. 321 (1963).
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various reasons, know of a merger which Las not been reported In the press
sometimes notify the Antitrust Division.

Frequently, we become aware of a proposed merger only a short time before
consummation is scheduled. This is particularly true where acquisition through
a tender offer, friendly or unfriendly is planned. We do the best we can in
the time we have, attempting as thorough an analysis as is possible in the
circumstances. We generally utilize the following procedures, although time
pressures occasionally demand abbreviation or by-pass of some of its steps.

After a brief initial examination by staff attorneys, a decision is made as to
whether a more extensive inquiry is warranted. If so, a recommendation to
open a preliminary inquiry is prepared by the staff, outlining the known facts
and the reasons why a further investigation should be conducted. The matter
is then forwarded to the Office of Operations for decision as to whether to
authorize the necessary expenditure of resources. This decision is based on
the size of the companies and markets involved, market data generally (includ-
ing the structure of the market and the positions of the firms involved in the
proposed merger), the probable validity of potentially applicable legal theories,
and resource allocation factors, including the present availability of appropriate
staff. Frequently, our Economic Policy Office is asked for its views and the
matter may also be considered by others in the Division, including our Evalua-
tion Section, one or more Deputy Assistant Attorneys General, and, on occasion
the Assistant Attorney General. The basic responsibility for deciding whether
or not to initiate a preliminary investigation, however, rests with the Opera-
tions Office. I should note, however, that doubts as to the wisdom of any pro-
posed investigation are generally resolved in favor of proceeding further.

The FTC is, of course, contacted to determine whether any investigation
would conflict with any of its activities. If such a conflict appears, further
consultation occurs until an agreement is reached as to the appropriate agency
to undertake the investigation.

If an investigation is authorized, the staff proceeds to gather and analyze the
necessary information as rapidly as possible. Unfortunately, our ability to do
a sound, professional analysis is influenced by factors over which we have little
direct control. Most importantly, the scheduled date of consummation sometimes
establishes, for all practical purposes, an outer time limit for a litigation deci-
sion if meaningful preliminary relief is to be sought. The parties will sometimes
delay consummation at our request. Sometimes, however, they will not. Scheduled
expirations of tender offers present particularly difficult problems in this respect.
Thus, while we occasionally have several weeks (and sometimes longer) before
a decision must be made, we sometimes have only a matter of days. In fact, there
have been situations where we have had only a few hours notice, and the trans-
action, by necessity, must be dealt with after consummation.

Another important variable is the cooperation of Iersons and companies with
relevant information. We currently can compel only documentary information,
and then only from corporations under investigation. There is one reported deci-
sion denying the Division even this limited authority prior to tire consummation
of a nerger2 As a practical matter, this often means that parties to a pending
merger transaction have a considerable amount of control over our ability to
rapidly and effectively analyze the transaction, and the history of the willingness
of such interested parties to cooperate with the Justice I)epartment Is wixed
at best.

Sound analysis of a pending merger requires assembly of reliable market data.
We must formulate relevant product markets, taking into consideration cross
elasticity of demand among functionally related products. We must define a see-
tion or sections; of the country in which the measurement of competitive effects
is appropriate. We need data not only from the parties to the pending merger b~ut
also from other competitors in order to construct a realistic universe in which
effects on concentration may lre meaured. lPublished data is often unavailalde,
or insufficient. Thus, we must depend on the cooperation of third parties to obtain
this data, and here too, the record is mixed. Many times we get very good co-
operation; many times we get none. In any event, we have no direct control over
the process, since we currently have no authority to compel the production of
any information by third parties.

Upon completion of an investigation, the staff forwards a memorandum setting
forth in detail whatever pertinent facts it has compiled regarding the effects of

8 United States v. Union Oil of Cali/ornia, 343 F. 2d 29 (CA9 1965).
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the pending merger and applicable legal theories. The staff also records its recom-
mended course of action and, if suit is recommended, attaches a proposed
complaint.

This material is then reviewed by our Operations Office. That office then makes
its recommendation as to what action, if any, should be taken by the Division
with respect to the pending merger, frequently after soliciting the views of other
units within the D)ivision, such as the Economic Policy Office and the Evaluation
Section. Recommendations to file suit are reviewed by the Assistant Attorney
General and at least one of his deputies . In addition, recommendations not to
challenge a merger are reviewed by the Assistant Attorney General when sig-
niticant policy issues are involved. The ultimate decision to file suit, of course,
is made by the Assistant Attorney General.

Where consummation of a merger has not yet occurred, a decision to file suit
will almost always be accompanied by a decision to seek a preliminary injunction
blocking consummation. Generally, only v.hen the parties agree to postpone con-
summation, or when we feel we have had insufficient time or information to ade-
quately present a case for a lreliminary injunction, will we decline to attempt to
block consummation. I believe quite strongly that divestiture is a wholly inade-
quate remedy in a merger case, and we seek to avoid that problem whenever
we can.

This is an important point, and cannot be overemphasized. Our investigatory
process is designed to obtain what is necessary to make. a litigation decision be-
fore consummation. Experience clearly shows that diiestiture very often does
not, and frequently cannot, result in a return to the competitive status quo ante.
There is almost always a change in circumstances caused by a consummated
merger that can never be undone. As a practical matter, divestiture is slow and
linwieldy, and experience proves what can be expected-a company that loses a
Section 7 case after consummation has little incentive to assist in rapid divesti-
ture. Horror stories abound, with the approximately 17-year history of the El
Paso Natural Ga8 case one of the most visible. Unfortunately, the interminable
problems and delay involved in obtaining divestiture are the rule, not the excep-
tion. There is every reason for the parties to delay an ordered divestiture, as
both we and the FVC are only too painfully aware.'

In addition, our failure to obtain preliminary injunctive relief creates an
Incentive for defendants to delay rather than expedite the litigation. Our experi-
ence in bank merger cases, where there is an automatic statutory stay, is that
those cases move significantly faster than merger cases challenging a consum-
mated transaction. I am convinced that preliminary relief is necessary to expe-
(lite litigation and that, with preliminary relief, these matters can be disposed
(if fairly rapidly, as was the recent Coppcr Range-Amax case, which was disposed
of in 60 days.

Aside from the Influence of whether or not a preliminary injunction is in effect.
the litigation process is roughly similar for all mergers, varying with factors
unique to particular transactions. The time that elapses from our first awareness
of a transaction to the beginning of litigation may be a few months or a few days;
the litigation can take a few weeks, as in Amax, or several years.

At least three important conclusions can be drawn from this overview of our
merger enforcement process. First. the more notice we have, the better Job we
will do. Second. expanded investigatory authority would enable us to do a better
job and with greater speed. Third, whether we get a preliminary injunction can
have a significant effect on the length of the litigation and the adequacy of avail.
able relief. These conclusions are extremely Important to consideration of the
effectiveness of the antitrust laws today.

II

Time Subcommittee has requested a brief outline of my views on merger enforce.
memt )ollicy. Of course. merger policy must be derived from the purposes which
ld 'ongress to enact Section 7 of the Clayton Act, and to amend it in 1950 and
the case law interpreting that statute.

ii lfu(R, the FTC stated it intended to sue Papercraft Corp. seeking divestiture ofCl'S Industries, Inc. which Papercraft had acquired in 1967. A divestiture ordpr was
obtained by the FTC in July, 1971. For over four years, the FTC sought to enforce the
qdivstilture decree without success. Since 1967, CPS contributed over $11 million tol'apercraft's profits, more than double its acquition price. See Wall Street Journal,
December 2, 1975, p. 48.
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Whatever one believes about the advantages or disadvantages flowing from
existing concentration levels in the American economy, there are several per-
suasive reasons for preventing any further increase. The dominant theme per.
vading Congressional action in 1950 was a fear of what was perceived to be a
rising tide of economic concentration.4 Increased concentration may not only
reduce competition, but threaten social or political values as well. Section 7 was
designed to prevent such harm by outlawing probably anticompetitive mergers
when the trend to a lessening of competition in a line of commerce is in its
incipiency.

Our foremost concern is with horizontal mergers. A horizontal merger is one
between companies that are competitors, such as manufacturers of the same or
very similar products, or distributors selling competing products in the same
market area. Such mergers eliminate a competitor and concentrate the power of
two firms into one. The law with regard to horizontal mergers is relatively clear
and well developed.

The Supreme Court established the general rule governing the legality of hori-
zontal mergers in United States v. Philadelphia National Bank: '

"A merger which produces a firm controlling an undue percentage of the rele-
vant market and results in a significant increase in the concentration of firms in
that market is so inherently likely to lessen competition substantially that it must
be enjoined in the absence of evidence clearly showing that the merger is not
likely to have such anticompetitive effects."

By use of this rule the Court dispensed with elaborate proof of market behavior
or probable anticompetitive effects. Instead it fashioned a relatively simple test
focusing on the level of concentration In relevant product and geographic markets.
In('reases in such that would result from a proposed merger, and the perc(entage (if
the market which would he controlled by the resulting firm. In the Ph ilad'lph ia
National Bank case the rule was used to find presumptive illegality in a highly
concentrated market in which the five leading banks had represented 80,- of the
business before the merger and in which the merger of the escond and third
largest lWinks created a company with a 30% market position.

In United States v. Aluminum Company of America I the Court recognized a
variation of the Philadelphia National Bank rule: in a highly concentrated
market the acquisition by a large company with a 28,% market share of a com-
pany with a 1.3% market share was unlawful where the acquired company,
though small, was an aggresMve and viable competitor. Hlence, two related rules
emerge for highly concentrated industries. Mergers between substantial competi-
tors which further increase concentration or mergers which absorb a small but
important competitive factor in the market are probably unlawful.

In light of the ease law governing horizontal mergers, it is difficult to articu-
late any meaningful enforcement olicy that distinguishes between "big" and
".amill" mergers. The size of a merger man hbe judged by a variety of measure-
ments. most importantly for our purposes by market shares. In addition, size is
not the only factor to be considered in assessing the legality of a horizontal
nierger. The aggressiveness of a tirm," the trend toward concentntlon in the rele-
vant produet market.' and the history of a particular market ' must also be con-
sidered. It is unlikely, however, that any significant horizontal merger will go
unchallenged by the Justice I)epartment or the Federal Trade Commission. In
determining whether to challenge a horizontal merger, the 1969 Merger Guide-
line., while not controlling, serve as a useful benchniark by which to assess its
probable anticompetitive significance.

A vertical merger is one between busInevses that have a customor-qUpplir
relatiom to each other, such as a manufacturer acquiring a supplier of raw mate-
rial . rI'lo law rotvarding vertical mergers is not a-, well dveloped as that con-
cernin - horizontal mergers. The principal juris-prudence was established in the
Brocn Zhor and duPont cascs. "0 Tle main concern ral(l by vertical mergers iS

4 fror, Shoe v. 'nited States, 370 U.S. 294 (1962).
S27- U.R. 321 (MMI9P).

"'77 U.S. 271 (1964).
7 d.
P Brown Shoe Co. v. United Statex, 370 U.S. 294 (1962).
T,l.

1 T',?i'rd ,tfe v. duPont, 353 V.S. 5 q6 (1957). There the Court held iinlwfitl duPont'q
n',, iton of n eontrollinc share of General Motor' stock. DuPont suppliedd GI with

t.rnot'ro flnishes and f~thrle. In Brown Rhoe, the Court held unlnwful a merger between
rirtr (. rnd Brown Shoe. The rneraer hsd both horizontnl and vertcal aspect. Kinney

and lt-own both manufactured shoes and sold them at retail.
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that barriers to entry or competition by other firms may be raised. For Instance,
if a manufacturer acquires a supplier of crucial raw materials for Its product,
other competitors or would-be entrants to the manufacturer's market may be
denied access to these key resources.

Conglomerate mergers are generally defined to Include all those which are
neither horizontal or vertical.11 The principal analytic framework used to
assess the legality of such mergers is the potential competition doctrine. Under
thrit doctrine, conglomerate mergers may be anticompetitive for three basic rea-
son.. First, the acnquring firm may be eliminated as an actual new entrant Into
the relevant market under consideration, thereby depriving that market of In-
creasod future competition. Second, the acquiring firm may be eliminated as an
existing l)roolwetitive force on the edge of the market; while it is not actually
(ing business In the market, it spurs competition in the market because of its
threat to enter if profits or controllable costs of actual market competitors rise.
Third, the acquisition may operate to entrench the dominance of the acquired
firm.

There is significant case law on the potential competition doctrine, from the
first Penn-Olin. case" through Marine Bancorporation.' Certain criteria for
assessing the legality of a potential competition merger are well recognize(], such
as concentration levels in the relevant market an(l the capability and iucentii
of the acquiring firm to enter the market in other ways. Projections for successful
prosecution, however, are l)roblenltical. We have found some courts reluctant
to draw what we believe are reasonable inferences of 1)roliable anticomipetitive
effects of these mergers, but we remain convinced of the soundness of our
theories.

Our recent challenge to the Inco-ESB merger rests upon the potential com-
petition doctrine. We believe that Inco would have entered ESB's industrial
battery market de noro in the absence of the merger.

Mergers in regulated industries present special problems. Where clear antit rust
immunity exists, we must, of course, confine our activities to appearances before
regulatory authorities with Jurisdiction to approve such mergers, and to possible
direct jtldicial review. llowever, even where challenges under the ('layton Act
are IKssilile, special factors may come into play in evaluating the prbalble anti-
competitive consequences of a merger. For example, concentration ratios may
have special significance in a line (if commerce which can lie (mitercd only upon
receipt of 'in officially authorized charter or cerlItleate of entry. Regulation jmoy
itself limit the opportunities for competition. Where this is so, it is esIe('cially
important that available opportunities for competition be preserved and
en col raged."4

It addition, regulatory entry barriers may affect apl)licatinn of the 1otenti m
competition doctrine. With regard to the banking industry, tihe Siluremne ('oilrt
has stated that in states vlich stringently limit the ability of lhank.s to lratili
(r otlierwvise to expand internally. "in the absence of a likelihood of entrench-
mc(int, tle potential competition (oetrin -grlmndel as it is on relative free(do1m
(if entry on the part (of the acquiring firn--%-will seldom lar a geographic ma rket
extension merger iby a commercial bank." United ,t'tatcs v. Marine Iancorpora-
Iion. In c., .1IS 1'.S. 602 (197-]).

Finally, in somie ca.es. (',mgre,s h l provided for si'ecific statutory defeu. e.'s
to a nurger hitween regulated firms which would otherwise violate the antitri.st
hal w\s.'

5

'T111us, tlie eNxistence of state and federal regulation may require the ui:e of .li(-
ci:al standards in determining the legality of a merger involving rgulated fi rms.

1lhe term "conglomerate" Is less frequently confined to descrilin v mrors between
c,)Iiififis with unrelated product lines. I. nder that definition, so-called market extonsion
or iprodiict extension mergers would not he conglomerate. "Market extension" merur4 are
between concerns selling the same or similar products in difTerent geographic markets.
"'r,,dut extension" mergers involve firms selling noncompetitive products which are
. , fiunctionaliy related that they may be easily produced, promoted or marketed together.
A.n v\amlelv %would le a detergent manufacturer's acquisition of a household bleach pro-
duior. Sice 17TC v. Procter and Gamble Co.. 386 V.S. 568 (1167).

United Statei, v. Penn-Olin Chemical Co., 378 U.S. 15R (1961).
unitedd RtntcA v. Marine Banrorporation, Inc., 418 U.S. 602 (1974).

14 See united States v. Philadelphia National Bank, 374 U.S. 321 (1(63).
'- For example, in the banking industry an otherwise anticompetitive merger Is legal If

Itz anticompetitiv- effects are clearly outweighed in the public interest by the )robablf effect
of the merger in meeting the convenience and needs of the community to be serVd. 12 U.S.C.
1828(c).
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III

Finally, you have requested my views on legislation which would contribute
to a more effective and efficient merger enforcement program. In ily judgment,
three legislative reoterms would provide much needed assistance.

The first would require substantial companies to provide pre-merger notifica-
tion to the Department. Such notification would provide us with time to develop
the information needed to ensure a thorough evaluation of whether the proposed
merger should be challenged. It would thus provide us with a meaningful op-
portunity to seek a preliminary injunction before a questionable merger is con-
summated. This is of great practical importance because divestiture of stock or
assets after an illegal merger Is consummated is frequently an inadequate remedy
for a variety of reasons.

Assets may be scrambled, making re-creation of the acquired firm impossible.
Key employees may be lost. The goodwill of the acquired firm may be dissipated,
making it a weaker competitive force after divestiture.

Moreover, divestiture is normally a painfully slow process, and In some cases
might never occur. Locating an appropriate buyer willing to purchase at a reason-
able price is frequently difficult. Firms under divestiture orders may deliberately
delay to reap the benefits of the unlawful merger. During these delays, anticom-
letltive consequences grow.

IPre-merger notification will also advance the legitimate interests of the lbusi-
ness community in planning and predictability. It will enable firms to make post-
acquisition changes with much more confidence than they can at present.

Lastly, pre-merger notification will l)revent tMe consummation of so-called "mid-
night" mergers designed to subvert the Department's authority to seek prelimi-
nary relief.

A second important proposal would extend the coverage of Section 7 of the
Clayton Act to the limits of Congressional power under the Commerce Clause.
Last year in United State8 v. American Building Maintenance Industries, 422
U.S. 271 (1975), the Court interpreted Section 7 more narrowly. It held that the
phrase "engaged in commerce" in that section means "engaged in the flow of
interstate commerce, and was not intended to reach all corporations engaged In
activities subject to the federal commerce power." As a consequence of the Ameri-
can Building decision, many economically significant " mergers cannot be reached
under Section 7 if one of the corporations involved conhits a wholly intrastate
business: that is, the corporation is not "directly engaged in the production,
distribution, or acquisition of goods or services in interstate commerce." 422 U.S.
4at 283.

This decision leaves an undesirable gap In the coverage of Section 7 of the
Clayton Act, which can be closed by simply conforming its jurisdictional scope to
the federal commerce power. Last year, Congress granted the FTC authority
over unfair methods of competition and unfair or deceptive acts or practices
extending to constitutional limits.'1 The Sherman Act has that same reach." Sec-
tion 7 is a remedial statute designed to arrest the lessening of competition in its
Incipiency before it develops into restraints and monopolies prohibited by the
Sherman Act. Its current restrictive application partially defeats that purpose.

A third reform relates generally to more effective antitrust enforcement Ibt
has special application to enforcement of the Clayton Act. Enactment of I.R. 39
would expand the Department's civil investigative demand (CI)) authority. I
testified in support of that bill before this Subcommittee last May.1 '

This is not the appropriate time to reiterate what I think are the compelling
reasons justiflying enactment of tI.R. 39. It is, however, a very appropriate
occa sion to emphasize the particular importance of the use of the authority
contained in II.R. 39 to merger enforcement efforts generally. II.R. 39. if approved
by the Congrers, would eliminate whatever uncertainty exists today about the
use of CIDs IA investigating proposed mergers and acquisitions. In a(ldition, It
woul(l allow us to obtain Information relevant to the analysis of such transac-
tions, not only from the parties thereto, but from any person having such in-

" The American Bulldinq case itself Is Illustrative. The relevant market wan the Rnle of
.tnnitnrlnl services in Southern California. In 1969. the acquiring company controlled 10
percent of that market with revenue. of $10.9 million and the acquired companies con-
trnlled 7 percent of the market with sales of over $7.2 million.

17 Puh. T,. 93- 37.
I 'nitrdf Ptates v. Routh-Eatern Mlderwriters. 322 U.S. 533 (1944).
19 Sqin Hearings Before the House Judiciary Subcommittee on Monopolies and Commercial

Law, 94th Cong.. let Seen. (1975), pp. 22-69.
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formation. Tis latter ability Is particularly important in this area, since the
crucial determinations of relevant product and geographical markets can fre-
quently be made only by obtaining market data from competitors, trade as-
sociations, suppliers, or customers. These third parties are not subject to our
present CII) authority, and often refuse to provide information voluntarily.
Enactment of 11.11. 39 is thus central to any program of reform of merger law
to enhance its efficacy in maintaining competition as the nation's primary eco-
noilic policy.

APPENDIX

MERGER CASES FILED SINCE FISCAL YEAR 1960

1. Banking-64
2. Alcoholic Beverages-8
3. Oil & Petroleum Products-15
4. Paper & Paper Products-6
5. Newspapers-7
6. Dental Products-4
7. Metal ard Metal Products--15
S. Filnis-7
9. ('hemicals & Chemicals Products-13

10. Automobiles-Parts & Accessories-6
11. Bedding-3
12. F)od & Foodstuffs & Foofd Services-ll
13. lioa rmaceutical Products & Services-4
14. Vehicles and leavy Equlpinent-13
15. ('lothing and Accessories-5
16. Boks, Magazines arid Other Publieations-3
17. Transportati, n--

IS. Energy Producing Units and Parts-10
19. Tools and Instruments--6
20. Service lindustri(-s-3
21. construction n and Construction .Materials--5
o4,, Miscellaneous-22

TESTIMONY OF THOMAS E. KAUPER, ASSISTANT ATTORNEY
GENERAL, DEPARTMENT OF JUSTICE

'[I. 11 'I han k you, )r. Chairman.
I think the record should show that I'm accompanied today by

I),put ' Assistanllt Attorney (;oerJale T Sims.
('Irairiran RODINO. Welcome, .1r. Sims.
M\Ir. K.UPER. I welcome todav the ol)portIunity to testify on thle

I)epartinent's experience an(d enforcement policy under section 7 of
the ('layton Act. I will, in addition, discuss three areas in which legis-
ltion could significantly improve antitrust enforcement efforts in
tile merger area.

At the outset, I wish to commend the subcommittee for its plan
to con(luct extensive antitrust oversight hearings. As the Supreme
Cou t has noted.

Subject to tuirrow qualifleations. It Is surely the case that comIxtition Is our
fundn (netal national economic policy, offering as it does tihe only alternatives
to the cartelization of governmental reginientation of large portions of the
eeOmmll'y.

since tie antitrust lawvs are desi ged to inslr'e that competition is
allowed to serve this crucial purpose, the ta.,k of dete-mirning whether
the antitrust laws are vorking 1)Jro)erly is enormouwldy ito portent. I
am confidaent that y-our hearings will serve as a foundation for improv-
ing both theo antitrust laws anl the enforcement, and thereby sul)stan-
tially benefit the interests of consumers throughout the country.
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Enforcement of the antitrust prohibitions against anticompetitive
mnergers has, for many years, been all im)ortallt part of our overall
enforcement efforts. As an illustration, since fiscal year 1960, the Anti-
trust Division has ondlucted1 6,716 investigations, about a third of
which, I estimate, involved I)lOposed mergers. During that period,
688 civil suits were filed, of which 238 involved mergers. I have at-
tached as al))endix A to my statement a general breakdown of those
cases by industry. Th']us, tie merger area has been anl active one for us.

Of course, the amount of the Division's resources devoted to mergers
varies with tie amount of merger activity at. an'; ji'en time. That
activity secis to vary withI general ecolollic couiidtiolls. Apparently
because of depressed economic con(litions, merger activity has I)een
rduced in recent years. In 1969, for exaInple, there were aplroxi-
nit'tely 4.500 liergers, compared Nithi approximately 1,750 mergers in
197-t. The decline of merger activity il recent years has enabled us
to devote substantial additional resources to other veiy, important
areas, primari ly to criminal l)-Osecut ion of hiardcore 1)Iice fixing
and activities to )romoV)te (olpet ition ill tle regulated in(ustries.

The "nuts anl l)olts" of our merger enforcement )rocess are rather
difficult to define since each case varies, not only in sul)stance and
colplexity, I)t also in tie time we have available to seek meaningful
relief. Tlhe ])ivision always tries to decide whether to challenge a
merger" primr to eoi isitoniat ion-witl its att('ndant scamld ing of
assets and perhaps i'rieversil)le lessening of Coml)etition-if any clhal-
lenge is to lbe male.

We leCOnei aware of mrgers in a wide variety of ways. ObviouslY.
we read the Wall Street ,Journal and St andard Corporation Records
daily'. We receive approxima telv 400 trade journals wlich generally
rel)ort merger aeti vity Nvitluin their J'esl)evtive fields. Attorneys fa-
Iniliar with an indust rv frequently learn of a )rol)osedI transaction
before it is reported puibliclV. Finally, indivi(ldual citizen s wio. for
various reasons, know of a merger which has not been rel)orted in tle
l)iess, sometimes notify the Antitrust Division.

Frequently, we become aware of a )ro)osed merger only , sdio't
time b before consun imat ion is scheduled. I'bis is pairtiil larly t ri.e where.
acquisition through a tender ofler, frinl v or unfrietlly. is planne,1.
We (o the best we can in tle tim e e have, attempting as thorounxl
an analysis as is possible in tle circumstances. We generally utilize tle
following procedures, although timhe pressures occasionally demand
ab)breviation or Lyass of Some, of tlese steps.

And here. 'Mr. Clairmian. I have, in the statement set forth in pairt
in response to your letter where you suggest a runthrough of the pro-
(ed ires used, a hypothetictl kinl of case. I think rather than reading
that, in the statemenv--it is part of what is included and if you have
any questions we will be happy to answer them-but I thought. in tle
interest, of time I would proceed over to page 7 of the statement.

Chairman Ro-.-o. I think that vill )e fine.
Mr. K.-Pr:n. Where consumnmation of a merger has not yet o(-

eurred, a decision itr file suit will almost always' be accompanied by a
decision to seek a preiiminalv injunct ion l)locking consummation. Gen-
erally, only when the pv rties ag.rree to postpone consummation, or When
we feel we have had irsuflicient time or information to adequately
present a case for a preliminary injunction, will we decline to attemit
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to block consummation. I believe, quite strongly, that divestiture is a
wholly inadequate remedy in a merger case, and we seek to avoid
that problem whenever we can.

This is an important point, and cannot be overemphasized. Our
investigatory process is designed to obtain what is necessary to make
a litigation decision before consummation. Experience clearly shows
that divestiture very often does not, and frequently cannot, result in
a return to the competitive status quo ante. There is almost always a
change in circumstances caused by a consummated merger that can
never be undone. As a practical matter, divestiture is slow and un-
wieldy, and experience proves what (can lhe expected-a company that
loses a section 7 case, after consummation. has little incentive to assist
in rapi(d divestiture. 1 lorror stories al)ound, with the approximately
17-year history of the 1:7 IPaso .Vatura/ Gas ease one of the most visil)le.
Vnfortunatel', tlie interminalble p)I-le)is and delay involved in ol)-
taining (livestituire are tie rule, not the exception. flhre is every
reason for the parties to delay an ordered divestiture, as both we andi
the FT(' are only too ipaiiftully aware.

In addition, ouir failure to obtain preliniinary injunctive relief
creates an incentive for dfendants to lelaV, rather than expedite the
lit igation. Our exIperienee in )ank merger cases, wwei( there is an auto-
niatic statutory stave. is that t hose cases mtove significantly faster than

merger cases c'allvniiig a I constiuiiated transaction. I alim convinced
that )relininary rIlhef is necessary to ex )e(lited litigation and that,
with )reliminary relief, t hive niatters can be disposed of fairly rapidlv,
as was the recent (Copper 1'a)U/'-Alax case, which was disposed of 1n
(0 days.

At least three important conclusions can )e drawn from this over-
view of our merger en forcenlent l)ro(_'s. First. t lie nmore notice we have,
tlie letter jol) we vill do. Second, expan(le(l investigatory authority
would enable us to (1o a better job and with greater speed. Thirl,
whether we get a preliminary injunction can have a significant, effect
on the length of the litigation and the adequacy of available relief.

The subcommittee has requested a brief outline of my views on
merger enforcement policy generally. Of course, nwrger policy must
be (lerive(d from the purposes which led Congress to enact section 7 of
tle Clayton Act, and to amend it in 1950, as well as from the case law

illter)riting that statute.

WNlhatever one believes about tie advantages or disadvantages flow-
ing from existing concentrat ion levels in the American economy, there
are several I)ersuasive reasons for l)reventing any further increase.
The dominant theme pervading congressional action in 1950 was a fear
of what was perceived to be a rising tile of economic concentration.
Increased con-ent rat ion may not only reduce competition, but threaten
social or political values as well. Section T was designe(l to prevent
suc h~arm iy ontlawin probaly nticompetitive mergers when the
trend to a lessening of conil)etitlion in a line of commerce is in itsinc.ilpienc. r

Oiur foremost concern is with horizontal mergers. A horizontal
merger is simply one between companies that are competitors, such as
manufacturers of the same or very similar products, or distributors
selling completing products in tile same market area. Such mergers
eliminate a competitor and concentrate the power of two firms into one.
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The law with regard to horizontal mergers is relatively clear and well
developed.

And then, on page 11, I discuss two of the leading cases; and if I
might thence skip over to page 12.

IHence, two related rules emerge for highly concentrated industries.
Mergers between substantial competitors which further increase (on-
centration or mergers which absorb a small but important competitive
factor in the market are probaLly unlawful.

In light of the case law governing horizontal mergers, it, is difficult
to articulate any meaningful enforcement policy that distinguishes
between "big" and "small" mergers. The size of a merger can be judged
by a variety of measurements, most importantly for our purposes by
market shares. In addition, size is not the only factor to be considered
in assessing the legality of a horizontal merger. The aggressiveness of
a firm, the trend toward concentration in the relevant product market,
and the history of a particular market must also be considered. It is
unlikely, however, that any significant horizontal merger vill go
unchallenged by the Justice Department or the Federal Trade Coi-
mission. In determining whether to challenge a horizontal merger, the
1968 merger guidelines, while not controlling, serve as a useful bench-
mark by which to assess its probable anti.ompetitive significance.

A vertical merger is one between businesses that have a customer-
supplier relation to each other, such as a manufacturer acquiring a
supplier of raw materials. The law regarding vertical mergers is not
as well developed as that concerning horizontal mergers. The principal
jurisprudence was established in t le Brown Shoe and DuPont cases.
The main concern raised by vertical mergers is that barriers to entry
or competition by other firms may be raised. For instance, if a manu-
facturer acquires a supplier of crucial raw materials for its product,
other competitors or would-be entrants to the manufacturer's market
may be denied access to these key resources.

Conglomerate mergers are generally defined to include all those
which are neither horizontal nor vertical,-sometimes putting every-
thing in that's left over. The principal analytic framework used to
assess the legality of such mergers is the potential competition doe-
trine. Under the doctrine, conglomerate mergers may be anticomnpeti-
tive for three basic reasons.

First, the acquiring firm may be eliminated as an actual new entrant
into the relevant market under consideration, thereby deprivingg that
market of increased future competition.

Second, the acquiring firm may be eliminated as an existing pro-
competitive force on the edge of the market; while it is not actually
doing business in the market, it spurs competition in the market be-
cause of its threat to enter if profits or controllable costs of actual
market competitors rise.

Third, the acquisition may operate to entrench the dominance of
the acquired firm.

There is significant case law on the potential competition doctrine,
from the first Penn-Olin case through the Marine Baneoporation case.
Certain criteria for assessing the legality of a potential competition
merger are well recognized, such as concentration levels in the rele-
vant market, and the capability and incentive of the acquiring firm
to enter the market in other ways. Projections for successful prose-
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cution, however, are problematical. We have found some courts reluc-
tant to draw what we believe are reasonable inferences of probably
anticompetitive effects of these mergers, but we remain convinceed of
thew soundness of our theories.

Our recent challenge to the Inco-ESB merger rests upon the poten-
tial competition doctrine. We believe that Inco would have entered
ESB's industrial battery market de novo in the absence of the merger.

You also inquired, Mr. Chairman, about mergers in regulated
industries.

Mergers in regulated industries present special problems. Where
clear antitrust immunity exists, we must, of course, confine our activi-
ties to appearances before regulatory authorities with jurisdiction to
approve such mergers. , and to seeking g direct judicial review in some
cases. If owever, even where challenges under the Clayton Act are pos-
sible, special factors may come into play in evaluating the probable
anticompetitive consequences of a merger. For example, concentration
ratios may have special significance in a line of commerce which can
be entered only upon receipt of an officially authorized charter or
certificate of entry. Regiflation may itself limit the opportunities for
competition. Where this is so, it is especially important that available
opportunities for competition be preserved and encouraged.

In adclition, regulatory entry barriers may affect application of the
T)oteitiatl competition doctrine. With roard to the banking industry,
the Siipwenie Court has stated that in States which stringently limit
the ability of banks to branch or otherwise to expand internally, "in
the absence of a likelihood of entrenchment, the potential competition
doctrine-grounded as it is on relative freedom of entry on the part
of the acqiiiring firm-will seldom bar a geographic market extension
merger by a commercial bank." That's the key part in the holding of
United State. v. Marine Baneorporation.

Finally, in some cases, Congress has provided for specific statutory
defenses to a merger between regulated firms which would otIerwise
violate the antitrust laws.

Thus, the existence of State and Federal regulation may require
the use of special standards in determining the legality of a merger
involving regulated firms.

Finally, you have requested my views on legislation which would
contribute to a more effective and efficient. merger enforcement pro-
gram. In my judgment, three legislative reforms would provide much
needed assistance.

The first woulld require substantial companies to provide premerger
notification to the Department. Such notification would provide us
with time, to develop the information needed to insure a thorough
evalution of whether the proposed merger should be challenged. It
would thus provide is with a meaningful opportunity to seek a pre-
liminary injunction before a questionable merger is consummated.
This is of grcat practical importance because divestiture of stock or
assets after an illegal merger is consummated is frequently an inade-
quate remedy for n variety of reasons.

Premerger notification will advance the legitimate interests of the
business community in planning and predictability. It, will enable
firms to make post acquisition changes with much more confidence than
they can at present.

74 - 26-76 -.-- 2
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Lastly, premerger notification will prevent the consummation of
so-called "midnight" mergers designed to subvert the Department's
authority to seek preliminary relief.

A second important proposal would extend tlecoverage of sec-
tion. 7 of the Clayton Act to the limits of congressional power under
the commerce clause. Iast year in United States v. American uild-
ing JMaintenanee lndu.3tries, the co,'urt interpreted section 7 more
narrowly. It held that the phrase "engaged in commerce" in that sec-
tion means, "engaged in the flow of interstate commerce, and was not
intended to reach all corporations engaged in activities subject to the
Federal commerce )ower."

As a consequence of the Amerran Bulding decision, many econom-
ically significant inmrgers cannot be reached under section 7 if one of
the corporations involved conducts a wholly intrastate business: That
is, the corporation is not directlyly engaged in the production, dis-
tribution, or ac(juisition of goods or services in interstate commerce."

This decision leaves an undesiral)le gap in the coverage of section 7
of the Clayton Act, which can l)e closed 1y simply conforming its juris-
dictional scope to the Federal commerce power. Last year, Congress
granted the FTC authority over unfair methods of competition an(l
iinfair or deceptive acts or practices extending to constitutional limits.
The Sherman Act has ihat same reach. S(tion 7 is a remedial statute
l(higne( to arrest tie lessening of Coml)etition in its incipiency before

it develops into restraints and monopolies prohil)ited by the Sherman
Act. Its current restrictive application partially defeats that purpose.

A third reform relates generally to more effective antitrust enforce-
ment but has special application to enforcement of the Clayton Act.
Enactment of 11.11. 39 would expand the Department's civil investiga-
tive (lenand authority. I testified in su)port of that bill before this
-ulx'ommittee last May. This is not the appropriate time to reiterate
what I think are the compelling reasons justifying enactment of
H.R. 39. It is, however, a very, appropriate occasion to emphasize
the particular importance of the use, of the authority contained in
I-I.R. 39 to merger enforcement effortsgenerally.

I.R. 39, if approved by the Cbngress, would eliminate whatever
uncertainty exists today about the use of CID's in investigating pro-
posed mergers and acquisitions. In addition, it would allow us to obtain
information relevant to the analysis of such transactions, not only from
the parties thereto, but from any person having such information.
This latter ability is particularly important in this area, since the
crucial determination of relevant pl)oduct and geographical markets
can frequently be made only by obtaining market data from com-
petitors, trade associations, suppliers, or customers. These third parties
are not subject to our present CID authority, and often refuse to
provide information voluntarily. Enactment of Ih.R. 39 is thus
central to any program of reform of merger law to enhance its efficacy
in maintaining competition as the Nation's primary economic policy.

This concludes my statement, Mr. Chairman. I will be glad to answer
any questions you may have.

Chairman RonIN.,o. Well, thank you very much, Mr. Kauper. We are
glad to have you back here, and you are looking well again.

Mr. K.kuprE. Thank you,
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Chairman RODINO. Mr. Kauper, if I remember correctly, in testi-
mony last spring before the Senate Antitrust Subcommittee, you stated
your personal support, and later the administration's support for a
inandatory stay of the merger if requested either by the Department of
Justice, or the FTC, during a premerger investigation period.

Recently, the administration announced its opposition to the pre-
merger stay provision. Let ine ask you a Cou)le of (uestions relative to
that.

First, do you personally feel now', as you did last spring, that a
premerger stay would improve antitrust enforcement ; second, if you
can, could you tell us why there has been a change in tie adininistra-tion's position ?MJr. KAUER. Well, Mr. chairman , let mne distinguish two things
first., if I might. There are really two concepts of "stay" within the
provision presently contained in title V of S. 1284.

Within the )remnerger notification provision, there is in essence a
stay by virtue of the requirement that we must be notified, and the
parties must hold up for a period of time after that notification. This
we view as part of the premerger notification provision of the bill.
I testified in support of those provisions. So far as I'm aware, the
administration's position on those, provisions has not changed; that
is, the premerger notification provision as such, that is, that notice
must be given a certain nuner of days before consuInnlation, is still,
as far as I'm aware, suIpported by thme administration.

Tie second( )rovisionl, il (,s. Slice, called for the issuance of an auto-
matic preliminary injunction once a decisionn had been made to file
suit. S. 1284, as originally drafted, in essence contained a totally auto-
mnatic stay for tme duration of litigation. I did testify on S. 1284 to the
(flect that I thought that was somewhat Draconian, that even though
now I found myself leading a Government enforcement agency, I
thought that was placing too much authority in the hands of Govern-
ment enforcers; )ut I (lid indicate that we favored-and the adminis-
tration favored-a provision which would in essence place such a stay,
if there was allowance made under appropriate circIImstancc.: where
the Governments case could be shown without merit, that the stay
colld be lifted upon petition of the parties. That was the position
taken in general by the administration.

As you are aware, Deputy Attorney General Tyler notified Senator
Hart several weeks ago that. the administration no longer supported
that seond part, of title V. That was the result, very simply, of a con-
tinuing debate within the administration. I could not honestly say, Mr.
Chairman, that my own personal views have changed any, l)ut I think
as time went along a nuinl)er of problems were raised, and there was a
p)erfectly good faith disagreement over what the impact of that auto-
mlat ic preliminary injunction vould be on such matters as the ability
of firvs to raise capital in the market, and so on ; and hence tle change
in that provision.

Now, there was discussion within the administration of a variety
of compromises in the form, primarily legislation which would grant
an autmniati(, temporary restraining order, not an automatic prelim-
inary injunction, but a temporary restraining order, pending the
outcome.
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Chairman RODINO. In other words, the administration would support
such a provision.

Mr. KAUPER. Well, let me summarize where we came out on that.
There was considerable disagreement within the administration as to
what an appropriate time period would he. The ultimate decision not
to accept various compromises offered within the administration, and
thus oppose title V. I would have to say was basically mine because I
felt the various compromises we were discussing-and indeed, I think
everyl)ody finally agreed on that point-really would put us in a worse
position than we are now. Hence, for that reason I felt that the better
course was not to try to compromise by ending up with some kin( of
standard which would actually impede our, ability to obtain prelim.
inary injunctions.

But I think my own view, and that was your initial question, really
remains pretty much what it has always been, personally.

Chairman RoDiNo. Do you feel that would be an effective way of
bringing about the objective that you outlined in your statement?

Mr. KAUPIE. Well, I think it is one way. I lere again, let me emphasize
that I think part of those objectives, a substantial part, can be met
through the premerger notification provisions themselves, which the
administration continues to support because that gives us the op-
portunity to learn of the merger and be better prepared to be in
the courtroom, seeking a TRO. and ultimately the preliminary injunc-
tion. That is a very significant fact in and of itself.

The question of the use of an atomatic TRO, I think, clearly could
,benefit, us in some cases, I don't have any question about that. It's a
question of how you balance that off, and this is where the argument
came from the other side, against the impact of that on a transaction
which might, ultimately be held to be perfectly lawful.

One of the concerns was a combination of the time periods. There
is. as you are aware, in S. 1284 a provision for a set time period in
which premerger notice must he (riven, and then there is a holdup for
that, purpose: if you then add additional time in a given transaction,
it is pwOsible that you will impede the ability, for example, of certain
firms to raise capital quickly which may be done, after all, in this way,
for a relatively indefinite perio(l of time.

Now. that Ax as the concern on the other side. I gue.s I drew the line
a little differently than the other leol)le, but I think it is a perfectly
legitimate concern. nevertheless because the automatic stay provision
does operate, after all, when there has been no court judgment as to
wbvether the transaction is lawful or not.

Chairman Ro-Nixo. Of courze,_witlh yolr experience, the experience
you cite is such that it wold seem that the automatic stay prol)al)lv
wold work 1lio,, ('fectively, despite the fact that you say there ar.e
(,,Inter-lalancina factors.

Mr. KAT-um:n. Well. I think if you put it in terms of, parochially,
what would help in terms of getting relief, it would : I don't think an-
lhody really has denied that. I think the argument. has been more on
the other side, what are other kinds of countervailing concerns in the
economy as a whole, recognizing, as I think we all must, that a certain
nunber of mergers--indeed. I suspect, a rather large number of mer-
gers-are not only not unlawful, but maybe quite beneficial, and hence
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the, question how do you balance off what impact that may have
oil certain mergers that you might want to in essence encourage
in some way. That's, I think, where the major disagreement has

But in terms of, would it be of assistance to prevent a given merger
whlih we think is unlawful, I don't think anyvlbdy could deny that.

Chairman RODIN-O. "Mr. Kauper, in 1969, then Attorney General
Mitchell stated that "The Antitrust Division would probably chal-
lenge any merger between the top 200 U.S. firins, or between a top-200
finn and a lea(ling firm in another industry."

Does this still represent the policy of the Department toward con-
glomerato mergers?

M.\'. KAUPER. Well, I think as a general proposition it certainly indi-
cates where we are going to put our resources, and what kind of
response is probably most likely. Now, you have to keep in mind,
that's an awfully generalized statement. I would add a couple of
caveats to it. First of all, at the. time that, statement was made we were
priorr to some decisions of the Supreme Court in terms of the potential

competition doctrinee, which have not helped us very much in the last
2 or 3 years. But, I suppose the major caveat that has to be added
un(ler the law is that you have to be assuming financially healthy cor-
planies. I hat is, if you have companies that are failing, or divisions
I)erliaps that are failing, then under the law you may have really
quite a different problem under the kind of defenses the. Court recog-
nized. But, I think generally is remains a pretty accurate statement.

Clhairnan RoruNo. Let's put it this way, do you believe there is a
social purpose to section 7, which would support a challenge between
tle merger of two large unrelated firms?

Mr. KA.UIIt. I don't think one can say that the purpose in and of
itself is enough to carry the day in a courtroom. But I have very little
question that, there, is a major social purpose behind section 7.

Chairman RolTuNO. You mean there is weight given to that factor?
M r. KAUPER. I think that's quite right. The statute, after all, does

talk in terms of a lessening of competition in relevant markets, and it
is rather difficult to take a purely social, noneconomic, nonmarket con-
cern and translate that into a couit decision under that statutory
criteria.

But, I think there is very little doubt that a court does in fact give
soine weight, to that, sort of concern, and certainly the judgments
nlade with respect to enforcement have to take that kind of a concern
into account. But, I don't think one really could say that, one could,
for example, bring an action to challenge a large conglomerate merger
1v asserting, just hypothetically, for example, to take a social policy,
tlat this would have certain employment consequences that we might
view as undesirable. The statute does. after all. talk in terms of com-
petition, which I think has been given a pretty well-defined meaning.
at least insofar as it refers to an economic, market-type concept.

Chairman Rom-xo. Mr. Kauper, one final question. and then I will
turn it over to Mr. Hutchinson. 'Why wouldn't the Federal Trade Com-
mission's premerger notification program be adequate for your
purposes?
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Mr. KAUPER. Well, in the first place, as I understand the Commis-
sion's prenerger notification concept, it may be that the ceiling ranges
are somewhat high.

Second of all, there really is no concept, as I understand their pro-
visions, which provides a premerger waiting period. To me that really
is the crucial element of a concept of 1)remerger notification. It does
not, in terms of our concern, which is the availability of preliminary
relief and our abil ity to get it, it is not of great assistance to us to know
tlat a mer-,er is about to occur in '3 days, or 4 days, or 5 days. Thus,
tle statutory requirement of it waiting period is really, 1 think, at the
heart of tie concept of prenerger not ificat ion.

Clairman Roxo. You think the period of premerger waiting time
is really th most iml)ortant element, outside of the fact that there is
not ice ?

Mr1. Kt:ii. MIy feeling, Mr. Chairman, is that with most significant
mergers, we vill probably learn of them ill any event sometime

(Tairman Roin No. Well, "sometime" is too late.
Mr. KAUPR. That's my point. My point is to assure that we learn

in sufficient time that it is possible for us to take some kind of court
action. And hence the time period, I think, is really in my own judg-
ment the major reason for that, kind of legislation because without
tiat, it's true, we would get notice, and in a few cases that might in
effect advance how much time we have: but as a practical matter, in
miny cases we would only learn a few days earlier what we would
know anyway. and it would still be too late.

Chairman' RODINo. Thank you very much, Mr. Kauper. Mr.
Hu~tchlinson ?

Mr. I I'r IIINs N. Thank you, M1r. Chairman.
Mr. KPLaiper, how do you define a merger? Is the definition broad

enough to include the sale by one corporation of part of its oI)erations
to allother for cash ?

Mr. K,TPEr?. There are really two different parts to that. I nor-
mnally would define a merger as an acquiisition of virtually all of the
assets of a company: or, alternativelv of acquisition of control, when
you may 1be talking about a stock acquisition, after all.

'J'lle statute, however, does not really speak in terms of "nierger,"
as that word is is(d. It talk" in tel'mis of "acqllisiti ons of assets or
stock." And thls, within tile imnai i ug of the statute, virtually any
acqIisition of assets. whatever they may he, I supl)ose. is technically
covered! within the jilris(liction'al reach of tie statute. You obviously
wolld hdfve to go on and prove the ani iompetil ive eff'ect. Blt. within
the jurisdictional reach of thle statue. acuuisition of any part of the
assets of mi, ,,O lany by qIot hei' is revere(1.

So, T think tle answer to 'our queslion, il terms of tle statutory
lai iurmage. is that tihe trauisaction would b e covered by the statute, very
earlyrl.

r. IIU'rctIiIsox. That's what we are talking al)out in the type
of l!r'islation we are considering here tile broad concept, everything
0;thin tile statute.

M1r. KAUTI. Yes. if you talk about tle provisions as they now ap-
pear within S. 1284. that. premerger notification concept. That was one
of the questions. Congressman. you may recall. I raised in the tes-
timony on S. 1284, whether or not it shouldn't more clearly define the
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classes of acquisitions covered by the requirement. I thiink the latest
version of S. 1284 does that.

Mr. HUTCIIINSON. Now, if we are talking about a merger in the
broad context of premerger notification, would tliat mean that every
time that any corporation decided it wanted to sell, and another to
acquire one of its divisions for example, it would have to notify the
Government, even though it wasn't an absorption of one company by
another. Of course, it might have that effect in some market because
I suppose a single division might be a (lominant force in the market,
and so on; but that's what is contein)lated, that any time one cor-
poration wanted to sell some of its assets to another, it would have
to iioti fythe Government.

Mr. KAUPE. Well, first of all, it would have to meet the jurisdic-
tional requirements, we are talking about S. 1284 as drafted, anild those
lire, the first company would have to have sales or assets of $100 mil-
lion, and the other assets of $10 million. So, number one, you would
have to meet those requirements.

Second, there is in the bill a rather long list of types of transactions
that are not covered, that is certain kinds of assets the sales of which
are not, covered. For example, sales between firms in certain kinds of
regulated industries are not covered. There is a list pursuant to a
nlinl)er of questions I raised on precisely that issue, in testifying on
S. 1284. But, if it is not within one of those exceptions, if tme corpora-
tions are within that jurisdictional reach, then they nust notify us.

Mr. IuTCnIISO.. At what point must the notification be made?
Certainly, the notification is not required until after an agreement has
been made in its final form.

Ml'. KAt'rvmn. That's correct.
Mr. ITUTCJIIN-SO.x . And up until that timhe tme Government wouldn't

be l)roilit into it.
Afr. KAIT.PER. That's right. The provision in S. 128t would require

them to notify us 30 days prior to consummation. Now, in the normal
merger, the agreement, in principle, is usually in fact. before that
time period; in other kinds of transactions it might not )e. The statute
as now drafted says 30 days prior to the (late on which thfev plan con-
suImmtion. Or, to put it another way, they cannot consumnmate until
80 days lhave passed after notification.

'Mr. IluTCI;INSON. And "consummation" simply means sitting down
and signing the papers.

Mr. KAUPTn. Tlhat's correct. The final transfer of title, if voii like.
Mr. 1IU'YINsoN. And so this then wold accord vour Division 30

nv\s iv, whmi- to ,l.k I ll~i1 ,r over. hlv)]. is l)lfltlv o)' ti, ,, isn't it?
'Mr. K.%wInF. Well. the bill also provides that if cetrain informa-

tion which we have reoniested has not been furnished: or if we feel
there is a need for additional information, we can re(iiiest an addi-
tional--the bill, as I now .understand it. sa's 45 davs-bult the nder-
s,',Uinrr, T thiink, in terms of tle committee in the Senate is that that
will con)e (own to an additional 20 days following receipt of that, in-
formation. But. that would require us to say. "There is certain in-
formation you have not yet given us", and tlere is a rather tight limit
on that.

A\,in. this was nn issue T discussed in my S. 1284 testimony be-
caus9e I oricinallv felt that the bill was too open-ended in terms of our
ability to extend that time period.
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Mr. HUTCmiNsoN. Do you think that the record would show that teh
Federal Trade Commission with its broader investigatory powers is
more successful in section 7 cases than your Division?

Mr. KAUPER. Oh, I don't know that I would draw any kind of com-
parison there. They certainly do have somewhat different investigative
authority than we do, broader investigative- authority; on the other
hand, they have operated for some time under a quite different set of
procedures. So, I don't know that one could say any particular factor
leads to a higher success rate, or not, based on that.

I think the overall record of both agencies in terms of success is
probably pretty comparable, as far as I know.

Mr. HUTCIINSON. Well, as I recall it, in the argument on the CID
bill, the point was made that they had broader powers than you did;
I got the impression that they are probably more successful because
of that.

Mr. KAUPER. Well, whether that could be isolated down that way or
not, I'm not sure. Our concerns in part here is in terms of our ability to
obtain preliminary relief. The Commission really has not had that
kind of authority with respect to explicitly going to court and getting
preliminary relief until recently. So, I thint there are some different
factors that have to be judged there.

I suspect it is true-in fact, I'm reasonably sure it is true-that the
Commission has the ability to obtain more information than we ha%'e
been able to obtain. That las become particularly difficult for us in
the past year or two, and I'm now talking primai-ile about informa-
tion from third parties, very frankly, because many third parties are
now concerned that anything which they might give us on a voluntary
basis we cannot protect under the li Feetlom of Information Act.

Mr. IIUtrcIfi-so,. Now, you mentioned in your statement that a
sPecold important proposall would be one which would embrace the
entire commerce powers within section 7, rather thani to be actually
engaged in commerce bet ween the States.

What you are suggesting is that section 7 l)e broadened to include
all activities "affecting" commerce; is that the word, "affecting"?

Mr. K1PUIPER. In essenev yes. There is language in S. 1284 which is
designed to (1o this, and I believe that appears as part of title VIII of
S. 1284. The basic concel)t. as you are, I'm sure, aware, is that section 7
as presently drafted requires that corporations-both the acquiring
corporation and the acquired corporation-1)e (irectly engaged in
clummerce. 'lhe court, in the American Building Main tenance case.
interpreted that to mean that each company itself had to be, in essence,
in the flow of commerce.

What we have suggested is a test which says the act applies if a
corporation is engaged in activities which "affect" commerce, which is
essentially the jurisdiction of the Congress. as I understand it.

Mr. IUt'rC'.Is-s0N. Now. vPsttrdav. as I understand the bill, the
House ppr-se(l a bill that goes even further on that, and attempts to
write into the statute a conclusive presumption that it is commerce.
In other words, take away from the courts, entirely, the power to make
any determination as to' whether commerce is actually affected. We
simply write it right into the statute that it is.

Do you think th Congress can go so far as that?
Mr. KAUPE . I'm afraid. Mr. Hutchinson, I'm not, a constitutional

expert. What we suggested is simply use of "affecting."
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Mr. IHUTCINSON. The word "affecting" is common. But this thing
goes to the point of a conclusive presumption.

Mr. KAUPER. I suppose it is siml)ly a question-and I'm shooting a
little off the top of my head here because IhIave not really thought about
that question-whether there is a sufficient showing that any American
corporation can be viewed as being in commerce enough to create a
presumption. I guess in constitutional terms I wouldn't be too sure
about that. I think the "affecting commerce" test is certainly the tradi-
tional test, basically and, at least as I perceive it, would take care of the
iinimediate problems which we confronted. Our major concern hai been
simply to get to that kind of a standard. I think that would meet the
kind of circumstance that was involved in the Anerican Building
case, and in the kind of situation where I think we ought to have
sonic role.

Ir. I IJUrcJiIINSO.. All right. Thank you, Mr. Kauper.
Mr. FLOWEItS. Mr. Kauper, I think you'ye indirectly been talking

around this: Have you given us any exact definition of what would be
a substantial company, or do you have one, does the Department have
one?

Mr. KAUPER. Well, I think that is not really a concept we use, partic-
ularly. 'he statute talks in terms of competition and talks in terms of
economic markets, so a firm which may to you and me in some abstract
basis seem to be relatively small, may in that market be very substan-
tial, indeed. So, it is a relative kind of standard, and a standard which
is really a market-oriented sort of standard. One of the-

Mr. F.(,vEmis. Go right alead, sir.
Mr. KAUPER. I was going to comment: One of the questions, or one

of the issues stated in Mr. Rodino's letter to me was what distinction
we drew, for enforcement purposes, between bigz and slall meruers.
That is not really a very meaningful distinction, it is the same problem
we have with the phase "substantial" as an identification of a firm.
What's a very small merger today could be in an industry that 10
years from now is going to be enormous.

M[r. Flrowlii.:s. Ti whole determination mist b e subjective to some
extent, you don't juist, put all the figures in a computer and out pops
0n, 'lid another stays in.

Mr. K~w'v. That's right, what we have atteml)ted to do. if von
look hack at tihe ol( 19C8 guidelines, for example. which we still follow,
the ,oiwel)t of sll)staintialitv-and indeed, this is within the statute---
is there :I "'sul)stantial lessel ing" of competition.

Now,\ ini mal{iz that jild.'.ilent. obviously you have to make ju(lg-
mlneits of, wh'tat (loes th, el imiiation of a firn of this size in this
m1,,:i1 ml! m ean ? That is dm:iallv (one in market share terms. The guide-
liles at tenl)t to set forth, f('r at least some edification. the levels of

larl' ,( shares where w(, thinly yon are beginning to have a significant
jwrl diu. And those m:1 lw,.t slhnres, if von are in a highly concen-
trat i marlket. you are talking about a mlierger of two competitors, are
by\" most standardI. T wold suppose, quite low.

Mu. N1'. wEs. All riaht.
M[r. K. t'Fr. That is. a firm with 3 or 4 percent of the market may

)e viewr-,, as a sul)stant ial ,ornpel itor in that sort of case.
Mr. e.towr, s. In your Iepartmeint, Mr. Kauper, do you have amerger section ?
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M r. KAUPER. No; the merger activity, or I should say merger in-
vestigations and cases are spread among our litigation sections. The
responsibilities of those sections are essentially divided by commod*t
and industry. So, if for example you have a merger in industry X,
that will be investigated by the same section within the Division
that would look at the issue of price fixing, or any other form of
behavior within that same industry.

Mr. FLOWERS. Well, does this information only come to your De-
partment through the formal channels, or are they gleaning the Wall
Street Journal for l)roposals in advance? Also, is there sufficient
liaison with FTC ? What I'm trying to get at, as a practical matter,
is just how is that handled in the Antitrust Division of the Justice
Department?

Mr. K.,AUPER. We have tried in the statement to set out that proce-
dure, and I did not go through that part of the statement orally; but
I think it does describe the mechanical way we do things. But nor-
rally, that is one of the reasons for keeping merger enforcement in
the section which has responsibility for that industry. W\e thus can
enalble those attorneys to stay readily abreast of what'is happening in
that. industry generally.

Now, We all read the Wall Street Journal, I don't know how many
people every day in the Division do-many (1o; and a variety of other
trade journals, and a lot of information is picked up in that way.
Other times siniply because an attorney knows the indtustry; he may
be looking at another problem in the in dustry, and ie may start trip-
ping over the fact that, two firms are talking to each other.

So, there are a variety of ways in which one learns this. There is
not a regularized single pattern through which we get this information
today.

Mir. FLowEvizs. Do you have a close liaison with FTC on notification
pIroce(blires, and what not ?

Mr. KAI'Er. The information that the FTC obtains through its
premerger notification program is available to us if we seek it; we
(10 not normally get it, on a rottine basis. Btt, we have, I think, pretty
goo(l working relations with the Commission in terms of information
they m11av have, or in(lee(d we may have. The normal procedure, if we
lertin of'a proposedd transaction, merger transaction, however we learn
of it, before we undertake a formal investigation of that, there is a
notification to the Federal Trade Commission. what we refer to as
thie "clearance process." At tlat point obviously both of us know of
tle proposed transaction, and then a judgment is made as to which
ageiNy is best eqli)ped to handle that particular transaction.

Mr. FLOWERS. Do you feel within vouir Department now you have
resource limitations? Bv that I mein, are von limited in your pursuit
of those activities because of your limitations of personnel; or do you
feel ademiate in this resrard ?

'Mr. I(.,Trn. Well. I think if you look back over a period of time.
back into the sixty's, we had from 30 to .10 percent of our personnl q nd
other resources in minerger activities. TIlImt percentage is now imich lower
than that. If there were to be a significant, rapid increase in niierger
activity, we would be short of resources.

Mr. Fr,owEr's. If you crot to the late sixty's level of merger activity.
you would come up short.
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Mr. KxutPEr. Yes; in the sense that we would undoubtedly have to
take. people off sonie other things. Now, you asked the question-, I think,
specifically ill terms of merger enforcement. I don't think I would say
we would be short of resources there largely because if that activity
picked up, that is virtually No. 1 priority in the Division. You
wold proballv come up short in the areas you would take people off
of, to handle merger investigations. I mean, we tend to view merger
enforcement activity as one of the uncontrollables in the Division, an
activity that has to go on.

Mr. FYowERs. Sort of like social security, something like that.
Mr. KAUerJr. Yes.
M r. Fix,(o'WEs. Thank you, "Mr. lKauper, Afr. AicCiory ?
Mr. MlcCIOR-Y. Thank you very much.
17e had some interesting hearings about a year ago with regard to

food costs, trying to dletermine to what extent anticompetitive prac-
tices were contributing to food costs. I a1 sure the ol)jectives of manyv
of those who testified were to find some conspiracy among the large
retail outlets or the food processing companies. But, as I recall the
testimony, as far as monopolies or anticompetitive practices were con-
cerned, w9e dealt primarily with the Teansters Union, which had a
monopoly on transporting food and which was noncompetitive, con-
tributing artificial increase in prices that didn't seen to involve the
ant itrust laws.

Then we had some discussions with sonie of the farn co-operatives
who were operating in a noncompetitive way that also seenled to be
cont ributing to food ('ost s.

Now, these escape time entire impact of our antitrust laws.
The thing that o('urred to ime, though, in the course of those. hear-

ings was the intense interest there was in getting into the operations of
the large corporations amnd the amounts of profits they were nllakin(r
in different food lines, and how much they were spending oni TV
advertising.

Now, the question that I have is with respect to this premnerger in-
vestigatory authority that you seek is this: Not only would that mike
available to yout-and hopefully it would l)e retitine( by you-this
kinl of detailed information which the anticorporate giroumps are seek-
ing, but it, seems to me it could give a nisun(Ierstoo1 impression which
could be very harmful to the corporate enterprise system.

Are you niot fearful of that.? I notice in your testilnony that you not
only want to get this kind of detailed information from corp(rations
that. are. involved in the merger, but others that are in related activities.

Mr. KAUirPER. Let me respond to that by pointing out, first. of all, what
we think the CII) bill would (1o for us-and, keep in min(l. the ('11)
bill is not something that would authorize us to conduct economic
studies for the purpose of putting out public reports, or whatever; it is
an enforcement tool.

Ono of the conditions, I think, we have been very insistent upon
in connection with the ('II) bill, is that it must be'made clear that
the information which is obtained is not public. That is, it seems to me
as a law enforcement. agency, we view this as an enforcement tool, and
we don't, want it made public.

Mr. MCIIorY. I have served aPs the ranking member on the House
Committee on Intelligence, and induced our President and intelli-
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gence agencies to deliver tens of thousands of secret documents on
the promise that these would not be made public. I just thought I'd
throw that out.

Mr. KAUPER. I'm aware of that. I must say, however, I can't think of
any circumstance while I've been here-and Im getting to be an old
man in this job now-where we have disclosed CID information.
I think it is generally understood, and indeed the Congress has under-
stood the need for keeping that information confidential.

I do think it is important that if this authority is given to us, that
it is understood that it is to be so kept because Idon't think the Di-
vision, is part of the Justice Department, has as its major mission com-
piling studies, reports, or whatever. IWe are basically a law enforce-
ment agency. I don't want us to get in the position of being a report-
issuing kind of body. That detracts friom our mission.

We view this as )urely an enforcement tool, to gain information
which we would use only for litigation purposes, and indeed, the
statute does provide for return of information.

Mr. McCiLORY. I think that's the only question I have. Thank you
very much. I yield back the balance of my time.

Mr. Fiowmts. ,The gentleman from Kentucky.
Mr. ,f,tzzolr. llank you very much, Mr. Chairman.
Mr. Kaupci-, I was wonderin if I could refer back to page 9 of

your statc+ient in which you talk about your belief that your failure
to obtain preliminary injunctive relief sometimes is an incentive for
further (el ay, rather than for swifter conclusion of the whole process;
andl you point to bank merger cases.

If Im correct, bank merger cases are automatically stayed until
youi make your reports.

Mr. KAUVER. That is correct.
Mr. ALhzzoim. And yet, you feel that there should be no automnatir

stay witl regard to these nonbank, free market mergers. I wonder if
you could tell me a lit te bit about that.

Mr. KAUPEr. Well, the judgment which is made with respect to the
automatic stay provision, which, as I think everybody now knows is
contrary to my original testimony, that the administration's position,
I think, has been that the possible harm which can be caused l)y the
issuance of the automatic stay, first of all, in a particular case where
there has l)een no ju(rment at all with resi)ect to the competitive issue,
may in that case work a considerable hardship.

But I think, more important than that, that to the firm which is
planning a nerger an( thus has no concept as to when it may be able to
consummate that merger, this provision in itself becomes a deterring
factor. And if one recognizes-as - think we all do in armingg de-
gr,,es--that sone mergers are lmihilv desirable both because they are
1)roompNitive. and in any free-market system you must preserve the
ability of firms not only to enter their market. but to exit the market,
that that, deterrent effect. balanced against the number of cases in
which this procedure woulil be utilize(L was enouiqh to tip the balance.

Now. in the bank merger case you have a little different circumstance
in that the way the bank merger statutes are structured. you will al-
ready have had in tl bank reaulatorv agency a relatively full hear-
ing, and relatively full presentation of factual data. That' is, our suit
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would be brought only after the regulatory agency has concluded its
)rocedure. Plus, I think there was a feeling that, first of all, we had

both parties more prepared to go to litigation, and thus the prospect
of that long a delay was perhaps not as real there as in the other kind
of circumstance.

Mr. MAZZOLI. Mr. Kauper, I appreciate that. Now, your three
recommendations at the end of your statement, then, for the CID bill,
and for the premerger notification bill, and for the extension, or the
elimination of the interstate commerce impediment-if they were
granted by this Congress, would they give you the tools you needed,
even though you would not have an automatic stay?

Mr. KAUPER. I don't think anyone can say that in a given case it
gives us everything that could be utilized, but it certainly goes an
awful long way in that direction. I think the premerger notification
requirement does give us a far better opportunity to get in the court
and seek a preliminary injunction.

Mr. MAZZOLi. Perhaps you might inform me, is there any time period
that you prefer for prenotification?

Mr. KAUPER. I think the position we have taken is that the initial 30-
day period is fine. Our concern has been with the extension authority,
and1 I think the judgment that was made-and indeed, I think that is
reflected in the letter which Judge Tyler sent to the Senate committee-
was a 20-day extension if we asked for information, requiring them to
hold up for 20 (lays thereafter. That is. an extension for 20 days after
we get the information, was thought sufficient.

Mr. MAZZOLT. That would be a total of 50 days, is that correct?
Mr. K'AUr. Yes.
Mr. MAZZOLT. Thirty-day notification, and they are entitled to re-

quest one 20-day extension.
Mr. KAUPER. Yes.
Mr. MAZZOLI. And if I'm correct-I'm new to this subject-during

that period of time you have to make your judgment based upon the
evidence and investigation of whether or not to seek a preliminary
injunction; is that correct?

Mr. KAmPERz. That's correct.
Mfr. MAZZOL. And if you fail to seek it and the merger goes through,

as you mentioned before, to then unscramble eggs is an impossible
task for the most part.

Mr. KAUPER. Yes.
Mr. MlAzzOrI. Now, is there any way to estimate for this committee

N hat the percentage of success would be if you had these three addi-
tional tools, in the. number of mergers that you would want to try to
unscramnl)l, as against the ones you now would have?

Mr. KAUPER. Well, I don't have much doubt that there would be
more cases in which we would effectively get preliminary relief. Now,
as to how many, that is pretty hard to say. I don't know'how to quan-
tify that number, but I think we would be more able to get it.

Th problem in getting preliminary relief is frequently a time prob-
lem. You have to be prepared to be'in court, and you not only have
to make the decision, but you have to have your (lata in a form in
which it is in fact presentable to a Federal district court, and that
takes some time.
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,Mr. MAZZOLT. Mr. Kauier, you talk about a substantial company
as being one that would give premerger notification. Would you be
able to tell us what you mean by "substantial"? Perhaps you have
already mentioned it this morning.

Mlr. KAUPER. The attempt is made in premerger provisions in title V
of S. 1284 to do that in terms-and now I'm only talking about what
companies would have to report-in terms of the dollars, either assets
or sales. I believe the figure now in the bill is $100 million in the ac-
(lIuiring company, and $10 million in the acquired company; or, if
you can conceive of the pygmy swallowing the elplant, the other way
around.

I think that is probably as good a way to try to define the circum-
stances where this would be particularly helpful, and where there
might really be a major economic impact.

Mr. MAZzoLT. Would you have any idea about how many that would
be? You said that in the period from 1960 there have been 6,716 inves-
tigations.

Mr. KAUPER. We have run a check on those jurisdictional limits over
the past 3 years, it would have gone slightly under 60 in each year.

Mr. AMAZZOLI. Under 60, slightly under 60 in each year?
Mr. KAUPER. Yes.
Mr. MAzzoLf. And then, for any companies that don't fit within those

guidelines, you would glean this information from reading the jour-
nals?

.Mr. KAUPER. Presumably, as we normally do; yes.
Mr. MAZZOLT. And you feel if you had that authority, that would

solvo tle problem, or at least help you?
Mi . KAUPER. It would certainly go a considerable way. One of the

things you have to keep in mind, that it is the bigizer mergers that tend,
in ternus of analysis, to be the more complex. and require more by way
of analysis. The smaller merger may be a significant merger, that is,
there may be significant mergers well under those. sidelines. for ex-
amlle, in a rapidly developing industry, firms may still be of a rela-
tively-small size; but looking down the road, you can see that this is
going to become a major industry.

Nit. I think in terms of anal.sis-and that is one of the reasons we
are talking in terms of a time period-it's the bigger mergers that are
more complex. take more. time, more resources, may involve a good

many more, markets. and an analysis has to be made. So. I think by
fociisinr on the larger mergers does mean that kind of problem.

Mr. 'MAZZoLr. Those are the ones you direct most of-your resources to,
anyway. I would imagine.

Mr. KP -PER. Oh, I think that's certainly true. Now, we do file occa-
sionally against some smaller mergers, but in terms of our own re-
sourees, they are probably commensurate with the size of the merger.

'Mr. MIzZOLT. I would like to ask one last question. and that deals
with thei, kind of cooperation that you get from companies. As I under-
stand the situation, now a days. where you have a limitation on time,
since a lot of times your notice comes via these indirect sources, do you
g,.*enerally aet, reasonable cooperation from most companies, to give you
lie (lata that you need to develop a judgment on whether or not to pro-

ceed with a suit?
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MrKi.. Well. I (lon't know that I would put it one way or the
othel. ill tel'Ills of "'Illost.." We certainly (to get cooperation froui a nwnn-
ber of companies. There are copl)aiIes which as a matter of policy
wolild iniform1 us at the tiwe, of any kind of agreement, perhaps even
before, that. Others W(oild probably go out of their wly not to. ,-0illt0
coliipallies, if we fe(l that we (10 not have stiflicient inforntat ion and we
requ(elst then simply to delay coislaliIttion, inay (10 so. Others clearly
wotld not (1o so. Those that (1o so, I suspect, simply do so--and indeed,
if I were on the other side, I don't know what I would do-but I suspect
because of the fear that we miglit make a judgment based on limited
inforinationi, and tlat woltl not be in their own interest.Ii. 3L.,zz. Thank you very much, Mr. Kauper, and Mr. Chairman.Mr. F LWRIs. 'h1ank you Mr. Mazzoli. Mr. ughes?

MI. IIt' mr:s. Tlank you, Mr. Chairman.
Mr. Kauper, ini the area of divestiture. one of the arguments that I

have sven often used by companies after the fact is that, "They are now
)reju(dice(. and tlat you should have warned them before the merger

took l)lace."
Can you tell us whether or not tiil l)articular defense is advanced in

many (;f the divestiture cases you have dealt with ?
Mr. K~trPEn. No; I don't think that's a, veir common kind of argu-

ment. Tlhat's an argument that is sometimes made to me in Inuy office by
counsel, as to why we should not now file suit.

Frequently, I must say, in cases where they have not advised us in
advance that they were merging, that is the argument, but I don't think
it is very commonly made in court. It may be made in the setting of
what is to be divested, that is, if a merger occurred, lot us suppose,
2 yean, ago, and I file suit today and win on the substantive part of the
complaint, there may be some argument as to what assets should be
(livested; should we, for example, obtain the benefit of improvements
they may have made; should we now be seeking to (livest what existed
at the time we filed the complaint, as o)posed to when the merger took
place., that kind of argument may be made. But I think in the broa(ler
sense in which you made it, no.

Mr. HuGHES. So that when prejudice is ar,,ued, that is not commonly
one of the aspects of prejudice that's either briefed or argued.

Mr. KhutPEn. No: I dont think so.
Mr. HUGHES. You have made three recommendations in your testi-

mony. and I-wonder if you have given any thought to what additional
staff, if any, would be required to implement the discovery powers,
and other authority contemplated by this legislation.

Mr. KAUPER. We discussed some of those questions in the hearing
here last week. on the authorization bill which has been proposed for
the Antitrust Division.

I think insofar as the specific items which we have recommended
in this testimony, with the possible exception of the commerce re-
quirement amendment, I see nothing there that should require addi-
tional resources in these proposals. Indeed, it would be my hope that
the opposite would occur, that is, if we had more effective tools, we
would be able to utilize less by way of manpower resources.

Now, it is possible that if there were to be expansions in the inter-
state commerce requirement, that that would get us into some kinds of
mergers which today just pass by the board, and thus might require
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some additional resources. But I think the other provisions would not.
Mr. HuGmES. Obviously, you have a great deal of difficulty in getting

the information that's required in sufficient time to make the kind of
value judgment that youha7ve to make, either to file for preliminary
injunction, or whether to take any position.

I wonder how much assistance you receive from the other regulatory
agencies that do collect data with reference to mergers?

Mr. KAJPER. Well, let me distinguish two things. First, where we
are involved before one of the economic regulatory agencies, that is
that agency, for example, let's take airlines, if you like, will collect
a great deal of data over a period of many years that is useful. But,
the form in which we would be involved in that regulated industry
would be the CAB to begin with, that's where we would be litigating
by virtue of the fact that they have immunity granting authority. So,
while we could perhaps get the information from the CAB, it would
be in connection with their own proceedings. There are not that many
agencies that collect specific market data, outside the economic regu-
latory area, where we would probably not be in district court anyway.

Now, in some circumstances, for example, there may be data we
might want in connection with certain kinds of food acquisitions, and
sonic of that we may be able to obtain from the Agriculture Depart-
ment, from a variety of places. But in making a judgment in connec-
tion with a merger where you need really very specific market data, in
most American industries that data is not collected by any other gov-
ernment agency.

Mr. Iluca.o.s. Tet me just single out the area of bank mergers and
blank holding company acquisitions. Aren't those reports available,
usually, much in advance of the 30 days?

Mr. KITER. Sure, in fact, we will go through the entire regulatory
process before that 30-day judgment has to he made.

Mr. l ucMis. One of the things that S. 1284 addresses is the problem
of probable illegality, and under present, law, as I understand it, the
Government has to establish that there is probable illegality, that
there will )e success on the merits, and second of all, that there would
not be irreparable harm.

It has I)een very easy, as I understand it, for companies just to
establish that they would have a monetary loss to defeat the applica-
tion. First of all, is my understanding correct, of the existing law?

Mr. KA. iiE.m Well, there may be a little disparity between what the
existing law is in terms of its Wi'itten-standards, and the way it is in
fact applied.

Mr. l-roims. In the courts ?
Mr. KA P R. Yes. I think that the weight which is given in some

cases to Possible financial loss, you don't very often find set out in the
standard which is commonly utilized. I think it, is true that courts
luave-some courts-have tended to put rather heavy emphasis on
financial loss, and that is really of two kinds: One, the general condi-
tion of the company, and two, more specifically, the fact that there
may be a financial loss if this particular transaction doesn't go ahead,
that they are anticipating some fruits from the-trnsaction.

Nfr. !Imm-r.s. Of course. the effect is the same, isn't it, whether a law
read, that way. or whether the court just interprets it that way, we still
have the same net effect.

Mr. KAUPER. That's true.
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Mr. Ilo iEs. The question is, does the Department have a position
with regard to that burden? Should we not be changing the burden?

Mr. KAtYPER. You are carrying me back to the a ministration posi-
tion on S. 1284. I think our feeling had been that a standard which
tended to minimize the financial side of the inquiry would be to our
general benefit. However, I think that the position as we evolved it-
and there are a lot of compromises that were worked through-we
were ending up with a stand by way of compromises within the admin-
istration that I just didn't see would gain us anything; hence, we
really dropped the endeavor to work that kind of compromise out.

Mr. HimiGES. I have just one final question. In any of your efforts
to acquire premerger information, do you often meet the argument
that it is confidential, proprietary, or otherwise secret information?

Mr. KAUPER. Yes: commonly. I think we tend to meet it both some-
times simply as a "It's none of your business" response; second, and
perhaps more significantly today, we meet it in terms of an argument
that says, "We would be perfectly willing to give this to you, but you
cannot protect it; and for that reason we wifl not give it to you."

I think, probably, we encounter that latter one somewhat more often.
Mr. tuorpns. Have you had any situations where information that

was allegedly secret, that could be very damaging, was furnished to
the Dc pamment?

Mr. KAUPER. Yes, if by that you mean-I don't know what you
mean by "damaging." But, if you mean by that traditional business-
secret type of information, the kind of information, in other words,
that you would not normally share with a competitor, we hope, yes,
some companies will give it to us. Others will not. Now, of course we
can normally get it in any circumstance where we are authorized to
issue a civil investigative demand. But, I took your question to mean
voluntarily. 

a

Mr. IluoTIES. Yes.
Mr. KAUPE. Yes; there are companies that will give it to us.
Mr. IIuGtES. Has it been your own personal judgment that the

information is of such caliber, that it was so highly confidential that
it could be damaging if leaked to a competitor?

Mr. KAUPER. YPes: I think we have obtained such information.
Mr. HumiES. tIave you had any difficulty with that information

being leaked to competitors?
Mr. KAUPER. Not from within the Division. Now, if you come back

to me 2 years from now and say, "Has there been any circumstance in
which you have been compelled to disclose that information under
the Freedom of Information Act," I'm not sure what the answer would
be.

That's the major concern. I don't think there is a major concern that
people within the Division have some habit of leaking this informa-
tion. I think the fear is compulsory disclosure, not some whimsical
act of a Division employee. That's a problem that, in my experience,
we just really haven't had.

Mr. HIUOITES. I thank you. Thank you, Mr. Chairman.
Air. FLOWERS. Counsel suggested that I ask you if you required any

additional appropriation to get rid of the mice. Sort of like an in-house
proposition.

Mf r. KAtTPFn. No, what, we need to do is figure out a way to have the
mice attack the roaches. [Laughter.]
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Mr. FLowERS. We've got the same problem in my office. So, you have
one vote, in case you want to start a movement.

Are there any further questions of the Assistant Attorney General?
Thank you, Mr. Kauper, for being with us, very much.

Mr. K"upm Thank you.
Mr. Fwwras. Our next witnesses will be Mr. Paul Rand Dixon,

Acting Chairman of the Federal Trade Commission, joined by Mr.
Owen Johnson, Director, Bureau of Competition, FTC, and Dr. Frid-
eric Scherer, Director, Bureau of Economics of the FTC. Gentleman,
we welcome you to the subcommittee. Mr. Dixon, why don't you pro-
ceed as you see fit?

[The prepared statement of Paul Rand Dixon follows:]

STATEMENT OF PAUL RAND DIXoN, AcTING CHAIRMAN, FEDPRAL Twaz
COMMIssioN

Mr. Chairman and distinguished members of the Committee, It is always a
pleasure and a privilege to appear before you. I understand that you are planning
broad oversight hearings into the effectiveness of the antitrust laws, but that your
initial focus is on Section 7 of the Clayton Act. Therefore, I will confine my re-
marks to the merger area of FTC antitrust enforcement.

Your subject is a timely one, both because this year marks the 25th anniversary
of the Celler-Kefauver Amendments and because merger activity appears to be-
picking up from Its depressed level of the past few years. As you know, merger
activity runs in waves, the last of which crested in the late 1960's and early
1970's. If a new wave is on the horizon it is none too early to prepare for it.

I should make it clear that I am most emphatically not an opponent of mergers
in general. Mergers can play an important and efficient role in allocating capital
and economic resources. Many mergers are not anti-competitive and are not
opposed by the antitrust agencies. However, there are mergers which hinder
competition and we must be prepared to stop them.

From the beginning, the United States antitrust laws have tried to grapple with
those mergers which hamper competition and tend toward monopoly. The Sher.
man Act itself was a response to a great wave of corporate consolidations in the
late 19th Century. It is generally agreed that the Sherman Act had little impact
on the merger movement in succeeding years. Section 7 of the Clayton Act,
enacted in 1914, was designed to meet what the public saw as a flaw in the
Sherman Act.

Unfortunately, the relentless attacks of corporate respondents opened up loop-
holes that soon made the Clayton Act totally ineffective. The Federal Trade Com-
mission, the major enforcer of the Clayton Act, brought only 31 complaints I
the 1927-1950 period and only four of those resulted in orders. No Commission
orders were issued in the 16 years following the 1934 Arrow-Hart and Hegemaps.
case, which ruled that the FTC had no authority to order divestiture of assets.'
One scholar summed up his examination of this dreary period as follows:

It is clear from this review of the formal complaints issued from 1927 through
1950 that the Commission's administration of Section 7 of the Clayton Act in that
period did not prevent or dissolve any mergers, though it may have affected the
form in which some combinations were organized.'

This sorry record, combined with a change of political climate spurred on by
the Temporary National Economic Committee's findings, led to the passage of the
Celler-Kefauver Amendments in 1950. The importance of those amendments
cannot be overemphasized. For the first time antitrust enforcers had a workable
tool. That tool was quickly picked up and utilized, as a 1967 FTC report, pub-
lished by your Committee shows. From 1950 to 1967, 206 Government Section 7
cases were filed involving a total of 801 acquisitions which, in turn, involved
almost $8 billion in commerce. Most of these actions were brought against large
companies; 71 percent involved the largest 500 companies. The effect of this gov-
ernment campaign can be demonstrated statistically. In 1951-4, 37 percent of all

Arrow-Hart d Hegeman Electric Companv v. Federal Trade Commassion, 291 U.S. 587
(19134).

2Dtvid Dale Martin. "Mergers and the Clayton Act," University of California Press.
(Berkeley: 1957), pp. 162-3.
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corporate acquisitions of greater than $10 million were horizontal; in 1963-6 the
horizontal proportion had dropped to 15 percent. And most dramatically, the per-
centage of greater than $10 million acquisitions, by large companies, which were
horizontal, declined from 62 percent in 1951-4 to 25 percent in 1963-0 As that
study concluded:

. . . the simple fact is that the merger enforcement program since 1950 repre-
sents a unique event in American antitrust history. And when measured by its
effects, it has had a fundamental and widespread precompetitive impact on the
organization and performance of our economy.'

I agreed with that analysis then* and my judgment is, if anything, reinforced
now, nearly ten years later. In that space of time the Commission has brought and
either won or negotiated divestitures in a series of merger cases against many of
the nation's leading companies, including Allied Chemical Corp., Eaton, Yale and
Towne, ARA Services, Inc., Kennecott, Rockwell Inernational, Pepsico, Anaconda
Co., Bendix Corp., Standard Oil Company (Indiana), Amerada Hess Corp.,
Heublein, Inc., Georgia-Pacific Corp. and Borg-Warner Corp. to name just a few.
Currently cases are pending at one stage or another against Warner-Lambert
Pharmaceutical Co., Fruehauf Corp., American General Insurance Co., Jim Wal-
ter Corp., RSR Corporation, Gifford-Hill & Co., Inc., Coca-Cola Bottling Co. of
N.Y., SKF Industries, Nestle Alimentana S.A., and the Brunswick Corp. to give a
partial listing. A number of investigations are also currently underway at the
Commission. And, of course, the Antitrust Division of the Department of Justice
is also extremely active in the merger area.

Despite this very considerable record of success, I feel that there are further
amendments to Section 7 which could make it an even more useful tool in prevent-
ing anticompetitive mergers. I will go into these later, but first I will attempt to
answer some of the specific questions raised in Chairman Rodino's letter. Because
some of the responses are voluminous and highly statistical in nature, I will only
give a brief summary and submit the material for the record.

The Commission initiated 661 merger investigations between 1960 and 1975.
The yearly totals have ranged from 77 and 68 in Fiscal 1967 and 1968 respectively
to only 9 in Fiscal 1975. The sharp differences in these figures illustrate very
clearly the tendency of mergers to move in a pattern of waves and troughs.

Between 1970 and 1975, the Commission investigated 80 horizontal, 42 vertical
and 72 conglomerate mergers. TlhPe invPtigations occurred in 39 industrial
groups. Leading the list were food and dairy products (32), building materials
(22), beverages and concentrates (14), automotive parts (12), metals and metal
products (8) and service industries (8).

There are five areas in which FTC merger guidelines have been issued. In 1967,
enforcement policies were issued concerning vertical mergers In the cement indus-
try and mergers in the food distribution industry. In 1968, enforcement policies
were Issued regarding the textile mill products industry I and product extension
mergers In grocery products manufacturing. The fifth enforcement policy, with
respect to mergers in the diary industry, was issued In 1973.

I have submitted to the Committee a copy of each guideline issued and
a description of Commission action taken pursuant to each guideline. I should
point out that It is not quite accurate to speak of mergers which "violated"
the sidelines because the guildelines are not proscriptive; rather, they con-
stitute a type of early warning system. They are useful to both Commission
staff and the industry Involved as a means of identifying those acquisitions
which will he scrutinized most carefully. The Commission never meant to
prohibit every acquisition which exceeded th, bounds of the guidellnes, any
more than it meant to validate every acquisition which fell below the lnitn
set forth in the glides. A look at some of the food distribution mergers which
exceole( the bounds of the guldelines demonstrates the reason for this policy.
For in.tnce, in 1973 there were two acquisitions of failing companies, six
market extensions into remote rather than contiguous areas, and six acqulils-
tions of stores which had been closed or were being shut down. A description

3 Dr. Willard Jl. Mueller. "The Celler-Kefaiiver Act: Sixteen Yearx of Entrcement." 0taff
report to thn Antitrust Subcommittee of the House Judiciary Committee (1967). pp. 3-12.

4 Ibid., p. R7.
s At the time T anthorlyxed its piih~lention during my previous tenure ap Chairman of this

agenev. In a letter to Chairman Celler. I called it an "excellent and Informative nnalymis."
G Of R total of 158. The author adds up to more than 158 because some were of more

th anne type.
' Rescinded by the Commission on May 12, 1975 because special treatment for the textile

Industry no longer seemed warranted.
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of the circumstances surrounding each acquisition In the years following
promulgation of the Commission's food distribution enforcement policy is in-
cluded in the materials which I am submitting.

Mr. Chairman, you also asked me to describe the workings of the Com-
mission's merger screening process. The best way to do so might be by following
the course of a hypothetical merger, let us say, between Colossal Industries
and Leviathan Corporation, both makers of widgets. Knowledge of this merger
would most likely be picked-up either through our Pre-Merger Notification
Program, if large in size, or through public sources such as the Wall Street
Journal, Journal of Commerce or trade publications within an industry.

Once the Colossal-Leviathan merger became known, It would be considered
by the Merger Screening Committee, which meets once a week. The Committee
is composed of representatives from both the Bureaus of Competition and
Economics. Most mergers are immediately eliminated as -potential targets
for investigation, usually on a basis of small size and an apparent lack of
competitive effect. The remaining mergers, such as Colossal-Leviathan's, are
more carefully analyzed as to factors such as size, product lines Involved,
concentration, potential foreclosure, profits, and the state of entry barriers..
If a member of the Merger Screening Committee is familiar with Colossal
and Leviathan or the widget Industry, he may make an oral analysis from
which the Committee can make a decision. Or a staff member may be called
on to make a quick investigation and report back to the Committee.

A third technique, which would be used if contact with Colossal or Leviathan
was necessary, is to open a formal preliminary investigation assigned to an
attorney. Before a preliminary is opened, clearance is sought from the Depart-
ment of Justice's Antitrust Division.

Through one of these techniques the Merger Screening Committee will de-
cide whether to recommend to the Director of the Bureau of Competition
that he authorize a formal seven-digit Investigation of the Colossal-Leviathan
merger.

In addition, If there is a difference of opinion within the Merger Screening
Committee as to whether a merger merits an investigation, the matter is
brought to the Bureau Director's attention for resolution. The final decision
as to whether or not to authorize a seven-digit investigation is In the hands
of the Director in both instances. Once the Bureau DIirector assigns a seven-
digit munber to the Colossal-Leviathan merger, the screening process is over
and a full-fledged investigation begins.

Of course, while the Commission has delegated to the Director of the Bureau
of Competition authority to open or refuse to open a 7-digit investigation,
the Comml.slon retains at all times the authority to review ad reverse any
decision which the Director makes. To ensure that the Commission's option
in this regard is a meaningful one, the Commission has recently instructed
the Breau of Competition to provide the offices of individual Commissioners
with all minutes of the Merger- Screening Committee and a record of all
determinations by the Director to initiate 7-digit investigations. In this fashion,
all Commissioners will be informed promptly of those mergers which are being
investigated and of those mergers which, after preliminary consideration, staff
has determined not to pursue.

Mr. Chairman, you asked for a brief outline of my views in two areas
which you plan to take up in more detail In later testimony: enforcement
against "small" as opposed to "big" mergers and merger policy in the regulated
industries.

Size does not necessarily determine our attitude toward a merger. In analyzing
the legality of a merger our focus is on its competitive effects and the consumer
benefit from an action to block a merger. A merger's effect on competition is a
product of many variables: the market share of the acquiring and acquired com-
panies, concentration in the industry, the state of entry barriers, profitability, and
whether the two firms were in actual or potential competition, to name some of
the most important. While a large merger In a large industry is likely to create
anti-competitive effects more often than a small merger in a small industry, such

not always the case. For Instance, recently the Anaconda Company was sued by
the Commission' for its acquisition for $3 million of Systems Wire and Cable,
Inc., a coaxial cable manufacturer. The total sales of the semiflexible coaxible

* Docket No. 8994.
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cable industry involved were, at the time of the acquisition, only $28 million.
However, because a rapid growth in cable television is expected, the coaxial cable
Industry is expected to expand dramatically and the acquisition removed a small
but aggressive competitor from the fledging Industry. As a result, despite its small
size, the acquisition was challenged by the Commission. Post-complaint negotia-
tions resulted In an agreement by Anaconda to divest the assets of Systems Wire
and Cable.

There have been a number of cases brought in the regulated Industry area, by
both the Justice Department and the Federal Trade Commission, which have
established the right of the-antitrust enforcement agencies to examine mergers
in such industries. Our Bureau of Competition does not hesitate to bring such
cases. I fully support the Bureau's efforts to extend the enforcement of the Clay-
ton Act as broadly as possible. Of course, specific statutory exemptions do limit
our activities to a certain extent.

I would now like to turn to two areas of potential merger legislation which your
committee might consider. First, legislation should be passed to deal with the
American Building Maintenance* decision. As you are aware, that decision held
that Section 7 of the Clayton Act applied only to acquisitions "In commerce", not
to those "affecting commerce." The court ruled that although it was clear that
Congress could have constitutionally reached acquisitions affecting commerce, it
had not chosen to do so. By way of contrast, the courts have held that in the
Sherman Act, Congress "wanted to go to the utmost extent of Its Constitutional
power in restraining trust and monopoly agreements," " and that Act has been
applied to intrastate activities which substantially affect interstate commerce

It is true that the American Building Maintenance decision left open the pos-
sibility that Section 5 of the Federal Trade Commission Act could be used to
reach intrastate acquisitions. The argument would run that Section 5 now applies
to activities affecting Interstate commerce and has previously been held to reach
transactions which violate the standards of the Clayton Act; therefore, one could
reason, Section 5 forbids intrastate acquisitions affecting, but not "in", interstate
commerce. The American Building Maintenance court explicitly noted that it was
not deciding that question."

Rather than await a Court clarification of this point it seems preferable to me
for Congress to make it clear that Section 7 is similar to the Sherman Act in that
It is Intended to reach as far as the Constitution permits. Because merger enforce-
ment is our first line of defense against monopoly, it Is just as Important for See-
tion 7 to have a broad reach as it is for the Sherman Act to do so. Further, even
if the courts eventually rule that Section 5 does reach intrastate mergers, that
will do little good to my brethren at the Antitrust Division.

The other areas of potential legislation in which I would like to stimulate in-
terest today are (1) pre-merger notification and information gathering, and (2)
standards for enjoining mergers. The Commission has previously told the Senate
Antitrust Subcommittee that there is a need for a waiting period in regard to
large mergers to permit the enforcement agencies to determine whether a particu-
lar acquisition should be opposed In advance of Its consummation. I would like to
reiterate that view.

Such legislation would help cure two banes on the lives of antitrust enforce-
went officials. First, foot-dragging and resistence to government information
requests is, traditionally, the stock in trade of corporate attorneys. A law that
specified that requested Information must be supplied after notification and before
a merger is consummated, would place the shoe on the other foot. The result
should be an enormous drop In the time required to investigate and to determine
whether to challenge a Section 7 matter.

Second, the legal standards for enjoining mergers should be liberalized. While
antltrmut enforcers have an impressive record of winning cases, they have not
been so successful at winning meaningful divestiture. According to a former FTC
Chief Economist: "In very few of the cases where the Government ultimately
prevailed has there been completely successful divestiture of the acquired unit." "

9 uiIted States V. American Building MainUtenantce Industries 422 U.S. 271 (175).
10 ("sIted State# v. South.Muaters Und"r0trs Assn., 322 U.6. 53R. 558 (1944).
it See. e.g. Mondeille Islan4 arms, Inc. V. American Cr stal Sugva Co., 834 U.S. 219

(1047) : United States V. Emplowing Paktteere Assn., 847 U.S. 186 (1954).
u Unite4 Stotes v. American u ming Maintenane, 422 U.S. 271. 279 (1975).
18 Strttement of Professor Willard F. Mueller, before Senate Subcommittee on Antitrust

and Monopoly. June 4. 1975.
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A landmark study of 39 mergers by Professor Kenneth Elzinga supports this
view." Of the 39 cases which the government "won", in only 6 did he find the
relief ordered to be successful. In 21, the government was completely unsuccess-
ful, resulting in either no divestiture or an unsatisfactory divestiture, such as of
non-viable or de minimis assets, or a divestiture to a significant competitor.

Typical of these 21 cases is the Commission's "victory" in the Farm Journal
case.' The leading agricultural magazine acquired its chief rival, Country Gentle-
man, closed it down, and successfully solicited most of the latter's subscribers for
Mubscriptions to the Farm Journal. The Hearing Examiner ordered divestiture,
but noted that:
... as a practical matter divestiture of the subscribers' list now will accomplish

nothing. Respondent has, by now, extracted all tho Juice from that fruit as well
as from the list of current Country Gentleman advertisers.

... Country Gentleman is dead and the "assets" which it turned over to re-
spondent are now without value to any newcomer or, indeed to any farm publi-
cation now in the field. When his corn is taken from him and the horse dies, it
is the height of vanity to strew the bare corncobs over his grave. All that can be
accomplished then, is simple divestiture of the 2 trade names and the 2 lists,
although ... this at most may only disturb, but will not diffuse the coalescence
which has taken place.

Even where a divestiture is more successful than in the Farm Journal case,
it still takes inordinately long-so long that it may pay a firm to make an Illegal
acquisition and profit from its fruits, knowing full well that disgorgement will
not occur for many years. Elzinga found that the average time from an acquisi-
tion to a divestiture was five and one-half years. Many cases drag on much longer
despite continued Commission efforts to streamline trial procedures.

I have noticed that contrary views on the need for premerger notification have
recently been expressed by the editors of the Wall Street Journal. On Janu-
ary 30, 1976 the Journal warned that the result of premerger notification legisla-
tion would be that "A handful of young Harvard grads and an efficient secretarial
pool could prevent them [mergers] with ridiculois ease." The Journal thinks this
would be a lad thing because it likes mergers. The main reason the editors ad-
vance as to why mergers are desirable Is that when a firm with tax liabilities
merges with one with tax credits, there is a big tax sang. And for corporations
to pay less taxes is good because otherwise the money would go to Uncle Sam who
would waste it.

Now, I'm not anxious to be known as the defender of young Harvard grads or
government waste, but this editorial strikes me as plainly silly. Tf the best argu-
ment the Wall Street Journal can think up against a premerger notiliation bill
is that such a bill prevents firms from avoiding taxes, I think such a bill should
,be aims.d ttday. This is particularly so because there are many reasons why such
,a bill is needed, as I discussed above: (1) To enable antitrust enforcers to quickly
irain Information they can only obtain from the merging companies, (2) to stop
the plague of interminable delay by corporate counsel in merger cases, and (3) to
avoid the problents of obtaining meaningful divestiture, which can result even
when the government ultimately wins its case.

Mr. Chairman, this ends my prepared statement. I will be glad to answer any
questions which the Committee may have.

TESTIMONY OF PAUL RAND DIXON, ACTING CHAIRMAN, FEDERAL
TRADE COMMISSION

Mr. nIxoN. Thank you, Mr. Chairman, and distinwuished members
to the committee. It is always a pleasure to appear before you.

I understand that you are planning broad oversight'hearings into
the effectiveness of th'e antitrUst laws, but that your initial focus is on
section 7 of the Clayton Act. Therefore, I willconfine my remarks to
the merger area of FTC antitrust enforcement.

In my opinion your subject is a timely one, both because this year
ynarks the 25th anniversary of the Celler-Kefauver amendments and

H Kpnneth rAlhlnga. "Th AntImerger TAW: Pyrrhic Victoriei." Journal of TAW and
ReconowlxC. Vol. XII (1). April 1969. See. too Comment, "'Preliminary Preliminary' Re-
lief Against Anticompetitlve Mergers" (1972). 42 Yale Law Journal 1557."Its the Matter of Farm Journal, Ino., 53 F.T.C. 26, 0--1 (1956).
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because merger activity appears to be picking up from its depressed
level of the past few years. As you know, merger activity runs in
waves, the last of which crested in the late 1960's and early 1970's. If
a new wave is on the horizon, it is none to early to prepare for it.

As an aside Mr. Chairman one of Dr. Scherer's predecessors, Dr.
Willard Mueller, made a little study for us once in the 1960's, and
each of these waves of mergers seems to be related to the economic
fortunes of the country. So, when we have a merger problem the coun-
try is doing well. When we have a period of recession, we don't have
too much of a merger problem.

I should make it clear that I am most emphatically not an opponent
of mergers in general. Mergers can play an important and efficient role
in allocating capital and economic resources. Many mergers are not
anticompetitive and are not opposed by the antitrust agencies. How-
ever, there are mergers which kinder competition and we must be pre-
pared to stop them.

From the beginning, the United States antitrust laws have tried to
grapple with those mergers which hamper competition and tend to-
ward monopoly. The Sherman Act itself was a response to a great
wave of corporate consolidations in the late 19th century. It is gen-
erally agreed that the Sherman Act had little impact on the merger
movement in succeeding years. Section 7 of the Clayton Act, enacted
in 1914, was designed to meet what the public saw as a flaw in the
Sherman Act.

Unfortunately, the relentless attacks of corporate respondents
opened up loopholes that soon made the Clayton Act totally ineffective.
The Federal Trade Commission, the major enforcer of the Clayton
Act, brought only 31 complaints in the 1927-50 period and only four
of those resulted in orders. No Commission orders were issued in the
16 years following the 1934 Arrow-JHart &f Hegeman case, which ruled
that the FTIC had no authority to order divestiture of assets. One
scholar summed up his examination of this dreary period as follows:

It Is clear from this review of the formal complaints Issued from 1927 through
1950 that the Commission's administration of section 7 of the Clayton Act in that
peirod did not prevent or dissolve any mergers, though it may have affected the
form in which some combinations were organized.

This sorry record, combined with a change of political climate
spurred on by the Temporary National Economic Committee's find-
ings, led ultimately to the passage of the Celler-Kefauver Amend-
ments in 1950. The importance of those amendments cannot be over-
emlhasized. For the first time antitrust enforcers had a workable tool.
That tool was quickly picked uip and utilized, as a 1967 FTC report
published by your committee shows. From 1950 to 1967, 206 Govern-
ment section cases were filed involving a total of 801 acquisitions
which, in turn, involved almost $8 billion in commerce. Most of these
actions were brought against large companies: 71 percent involved
the largest 500 companies. The effect of this Government campaign
can he demonstrated statistically. In 1951-54, 37 percent of all cor-
porate acquisitions of greater than $10 million were horizontal; in
1963-66 the horizontal proportion had dropped to 15 percent. And
most, dramatically, the percentage of greater than $10 million acquisi-
tions, by large companies, which were horizontal, declined from 62
percent'in 1951-54 to 25 percent in 1963-66. As that study concluded:
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The simple fact is that the merger enforcement program since 1950 represents'a
unique event in American antitrust history. And when measured by its effects,
it has had a fundamental and widespread procompetitive impact on the organiza-
tion and performance of our economy.

I agreed with that analysis then, and my judgment is, if anything,
reinforced now, nearly 10 years later. In that space of time the Com-
mission has brought and either won or negotiated divestitures in a
series of merger cases against many of the Nation's leading companies,
including Allied Chemical Corp., Eaton, Yale, and Towne, ARA Serv-
ices, Kennecott, Rockwell International, Pepsico, Anaconda Co., Ben-
dix Corp., Heublein, Inc., Georgia-Pacific Corp., and Borg-Warner
Corp., to name just a few.

Currently cases are pending at one stage or another against Warner-
Lambert Pharmaceutical Co., Fruehauf Corp., American General In-
surance Co., Jim Walter Corp., RSR Corp., Gifford-Hill & Co., Coca-
Cola Bottling Co. of New York, SKF Industries, Nestle Alimentana
S.A., and the Brunswick Corp., to give a partial listing. A number of
investigations are also currently underway at the Commission. And, of
course, as you are aware, the Antitrust Division of the Department of
Justice is also extremely active in the merger area.

Despite this very considerable record of success, I feel that there are
further amendments to section 7-which could make it an even more
useful tool in preventing anticompetitive mergers. I will go into these
later, but, first, I will attempt to answer some of the specific questions
raised in Chairman Rodino's letter. Because some of the responses are
voluminous and highly statistical in nature, I will only give a brief
summary and submit the material for the record.

The (Commission initiated 661 merger investigations between 1960
and 1975. The yearly totals have ranged from 77 and 68 in fiscal 1967
and 1968. respectively, to only 9 in fscal 1975. The sharp differences
in these figures illustrate very clearly the tendency of mergers to move
in a pattern of waves and troughs.

etween 1970 and 1975, the Commission investigated 80 horizontal,
42 vertical, and 72 conglomerate mergers. These investigations oc-
curred in 39 industrial groups. Leading the list were food and dairy
products, 32; building materials, 22; beverages and concentrates, 14;
automotive parts, 12; metals and metal products, 8; and service indus-
tries, 8.

There are five areas in which FTC merger guidelines have been
issued. In 1967, enforcement policies were issued concerning vertical
mergers in the cement industry and mergers in the food distribution
industry. In 1968, enforcement policies were issued regarding the tex-
tile mill products industry and product extension mergers in grocery
products manufacturing. The fifth enforcement policy, with respect to
mergers in the dairy industry, was issued in 1973.

I have submitted to the committee a copy of each guideline issued
and a description of Commission action taken pursuant to each guide-
line. I should point out that it is not quite accurate to speak of mergers
which "violated" the guidelines because the guidelines are not proscrip-
tive; rather, they constitute a type of early warning system. They are
useful to both Commission staff and the industry involved as a means
of identifying those acquisitions which will be scrutinized most care-
fully. The Commission never meant to prohibit every acquisition which
exceeded the bounds of the guidelines, any more than it meant to



37

validate every acquisition which fell below the limits set forth in the
guides. A look at some of the food distribution mergers which exceeded
the bounds of the guidelines demonstrates the reason for this policy.
For instance, in 1973 there were two acquisitions of failing companies,
six market extensions into remote rather than contiguous areas, and
six acquisitions of stores which had been closed or were being shut
down. A description of the circumstances surrounding each acquisition
in the years fo lowing promulgation of the Commission's food distri-
bution enforcement policy is included in the materials which I am
submitting.

Mr. Chairman, you also asked me to describe the workings of the
Commission's merger screening process. The best way to do so might
be by following the course of a hypothetical merger, let us say, between
Colossal Industries and Leviathan Corp., both makers of widgets.
Knowledge of this merger would most likely be picked up either
through our premerger notification program, if large in size, or
through public sources such as the Wall Street Journal, Journal of
Commerce, or trade publications within an industry.

Once the Colossal-Leviathan merger became known, it would be
considered by the Merger Screening Committee, which meets once a
week. The committee is composed of representatives from both the
Bureaus of Competition and Economics. Most mergers are imme-
diately eliminated as potential targets for investigation, usually on
a basis of small size and an apparent lack of competitive effect. The
remaining mergers, such as Colossal-Leviathan's, are more carefully
analyzed as to factors such as size, product lines involved, concentra-
tion, potential foreclosure, profits, and the state of entry barriers.
If a member of the Merger Screening Committee is familiar with
Colossal and lekiathan or the widget industry, he may make an oral
analysis from which tme committee can make a decision. Or a staff
member may be called on to make a quick investigation and report
back to the committee.

A third technique, whicl would be used if contact with Colossal or
Leviathan was necessary, is to open a formal preliminary investigation
assigned to an attorney. Before a preliminary is opened. clearance
is sought from the Department of Jistice's Antitrust Division.

Through one of these techniques the Merger Screening Committee
will decide whether to recommend to the Director of the Bureau of
Competition that le authorize a formal seven-digit investigation of
the Colossal-Leviathan merger. In addition, if there is a difference
of opinion within the Merger Screening Committee as to whether a
merger merits an investigation, the matter is brought to the Bureau
)irector's attention for resolution. The final decision as to whether

or not to authorize a seven-digit investigation is in the hands of the
Director in both instances. We did that, as I told you the last time
I was here, under a reorganization plan 4 delegation. Once the Bureau
Director assigns a seven-digit number to the Colossal-Leviathan
merger, the screening process is over and a full-fledged investigation
begins.

Of course, while the Commission has delegated to the Director of
the Bureau of Competition authority to open or refuse to open a seven-
digit investigation, it now retains at all times the authority to review
and reverse any decision which the Director makes. To insure that the
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Commission's option in this regard is a meaningful one, the Commis-
sion has recently instructed the Bureau of Competition to provide
the offices of individual Commissioners with all minutes of the Merger
Screening Committee and a record of all determinations by the
Director to initiate seven-digit investigations. In this fashion, all
Commissioners will be informed promptly of those mergers which are
being investigated and of those mergers which, after preliminary con-
sideration, staff has determined not to pursue.

Mr. Chairman, you asked for a brief outline of my views in two
areas which you plan to take up in more detail in later testimony,
enforcement against "small" as opposed to "big" mergers and merger
policy in the regulated industries.

Size does not necessarily determine our attitude toward a merger.
In analyzing the legality of a merger our focus is on its competitive
effects and the consumer benefit from an action to block the merger.
A merger's effect on competition is a product of many variables. The
market share of the acquiring and acquired companies, concentration.
in the industry, the state of entry barriers, profitability, and whether
the two firms were in actual or potential competition, are some of
the most important. While a large merger in a large industry if;
likely to create anticompetitive effects more often than a smaller
merger in a small industry, such is not always the case. For instance,
recently the Anaconda Co. was sued by the Commission for its acquisi-
tion for $3 million of Systems Wire & Cable, Inc., a coaxial cable
manufacturer. The total sales of the semiflexible coaxial cable indus-
tr involved were, at the time of the acquisition, only $28 million.
However, because a rapid growth in cable television is expected, the
coaxial cable industry is expected to expand dramatically and the
acquisition removed a small but aggressive competitor from the
fledgling industry. As a result, despite its small size, the acquisition
was challenged by the Commission. Postcomplaint negotiations ra-
suited in an agreement by Anaconda to divest the assets of Systems
Wire & Cable.

There have been a number of cases brought in the regulated indus-
trv area, by both the Justice Department and the Federal Trade Corn-
mission, which have established the right of the antitrust enforcement
agencies to examine mergers in such industries. Our Bureau of Corn-
petition does not hesitate to bring such cases. I fully support the
Bureau's efforts to extend the enforcement of the Clayton Act as
broadly as possible. Of course, specific statutory exemptions do limit
our activities to a certain extent.

I would now like to turn to two areas of potential merger legislation
which your committee might consider. First, legislation should be
passed to deal with the American Building Maintenance decision. As
you are aware, that decision held that section 7 of the Clayton Act
applied only to acquisitions "in commerce," not to those "affecting
commerce." The court ruled that although it was clear that Congress
could have constitutionally reached acquisitions affecting commerce. it
had not chosen to do so. By way of contrast, the courts have held that
in the Sherman Act, Congress "wanted to go to the utmost extent of
its constitutional power in restraining trust and monopoly agree-
ments," and that act has been applied to intrastate activities which
substantially affect interstate commerce.
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It is true that the American Building Maintenance decision left
open the possibility that section 5 of the Federal Trade Commission
Act could be used to reach intrastate acquisitions. The argument
would run that section 5 now applies to activities affecting interstate
commerce and has previously been held to reach transactions which
violate the standards of the Clayton Act; therefore, one could reason,
section 5 forbids intrastate acquisitions "affecting" but not "in" inter-
state commerce. The American Building Maintenance court explicitly
noted that it was not deciding that question.

Rather than await a court clarification of this point, it seems
preferable to me for Congress to make it clear that section 7 is similar
to the Sherman Act in that it is intended to reach as far as the Con-
s titution permits. Because merger enforcement is our first line of
defense against monopoly, it is just as important for section 7 to have
a broad reach as it is for the Sherman Act to do so. Further, even if
the courts eventually rule that section 5 does reach intrastate mergers,
that will do little good for my brethren over at the Antitrust Division.

The other areas of potential legislation in which I would like to
stimulate interest today are--

1. Premerger notification and information gathering, and
2. Standards for enjoining mergers.
The Commission has previously told the Senate Antitrust Com-

mittee that there is a need for a waiting period in regard to large
mergers to permit the enforcement agencies to determine whether a
particular acquisition should be opposed in advance of its consumma-
tion. T would like to reiterate that view.

Such legislation would help cure two banes on the lives of antitrust
enforcement officials. First, foot dragging and resistance to govern-
ment information requests is, traditionally, the stock in trade of
corporate attorneys. It has ien mv experience, Mr. Chairman, that
these antitrust attorneys apparently give advice to corporations to
merge, and they obviously get paid for it. Then, if we challenge them,
they get paid for defending the merger. I want to tell you-and this
obviously is not a new thought-the first time I ran into the proposed
legislation was in the late 1950's when Mr. Celler and Senator Kefauver
took the lead in that respect in the Senate, and bills were put in, in
both Houses, in the late 1950's. As counsel I participated in these
hearings. Well. about as far as we pot it was up to the point of report-
ing it to the Full Committee. and there it ended.

I have learned very much from prior experience, trying this tvpA of
case, and sitting over there, the important thing, as I see it in this
premerger notification is that notice has to be given in advance, and
there is some period of time durinfr which a corporation must supply
information on the merger: and if it doesn't, then the merger cannot
occur. That's what's important in this premerger notification. If the
enforcement agencies have to have information, and a.merging com..
pany has to give them the notice of its intent, and there is some period,
whether it's 30 plus 45, or 30 plus 25, whatever it is, so that time
would not start, inning until the company delivered what, the gov..
ernment asked them for. And I mean not one letter a week, like we
usually get: but instead, we should be able to say, "You can shorten
the hold-up time on your merger as much as you want, Mr. Outside
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Lawyer, by bringing that information in here quickly"; I think it
would be a great advantage.

A law that specified that requested information must be supplied
after notification and before a merger is consummated, would place
the shoe on the other foot. The result should be an enormous drop in
the time required to investigate and to determine whether to challenge
a section 7 matter.

I heard the discussion that the committee had with Mr. Kauper
about CID's. I remember when the CID bill was passed by Congress,
and I think it was about the early sixties, when that happened. But,
I have always accepted the fact that the chief antitrust enforcer in this
country was the Attorney General and his deputies. And we, at tle
Federal Trade Commission have. had, since the very creation of the
Federal Trade Commission in 1914 and 1915, when it was organized,
the right to use section 6 to get information, and also sections 9 and 10,
to have investigations to (ret information. The Attorney General
doesn't. have this right, unless lie goes criminal, unless he goes down
and asks for the creation of a grand jury, then he can play it both
ways. Ile can parade witnesses through the grand jury and find out
where all this information is, and then promptly get it. I don't have
any doubt that he needs this power, and it should he given. Wle co-
operate ivith the )epartment of Justice, and today I want to remind
this committee that with respect to the exchange of information, it's
nearly a one-way street. We give them everything we've got, and they
don't give us much of anythii g. They can't give us anythirrg they get
und,,r a CII), or grand jury. and therefore it's still a one-way street.
I think we should exchange information across time board because our
joint, effort, as well as I think we. have (lone, can be improved.

I think Congress is on the right track because if we (lon't stop these
mergers and this movement toward more concentration and monopoly,
you are all going to have to address yourselves to it as a l)olitical
question, that's all there is to it.

Second, the legal standards for enjoining mergers should l)e liberal-
ized. While antitrust enforcers have an impressive record of winning
ea-c:es, they have not been so slic-cessfUl at wiming meaningful (livesti-
ture. Accordir:g to a former FTCX chief economist, "In very few of the
cases where the Government ultimately prevailed has there been com-
pletely successful divestiture of the acquired unit,."

A landmark study of 39 mergers by Prof. Kenneth Elzinga-supports
this view. Of the 39 cases which the Government "won," in only 6 did
he find the relief ordered to be successful. In 21, the Government was
completely unsuccessful, resulting in either no divestiture or an un-
satisfactory one, such as of nonviable or de minimis assets, or a divesti-
ture to a significant competitor.

Typical of these 21 cases is the Commission's "victory" in the Farm
Jomurin case. The leading agricultural magazine acqpiired its chief
riyal, Country Gentleman. closed it down, and successfully solicited
most of the latter's subscribers for subscriptions to the Farm Journal.
The hearing examiner ordered divestiture, but noted that:

As a practical matter divestiture of the subscribers' list now will accomplish
nothing. Respondent has, by now, extracted all the Juice from that fruit as well
ai from the list of current Country Gentleman advertisers.



41

Country Gentleman Is dead and the "assets" which it turned over to respondent
are now without value to any newcomer or, indeed to any farm publication now
in the field. When his corn is taken from him and the horse dies, it is the height
of vanity to strew the bare corncobs over his grave. All that can be accoinplishEid
then, is simple divestiture of the two trade names and the two lists, ultlough
this at most may only disturb, but will not diffuse the coalescence which has
take place.

Even where a divestiture is more successful than in the /FauL Jollr-
"al case, it still takes inoi7dinately long-so long that it may pay a
firm to make an illegal acquisition and )rofit from its fruits, knowing
full well that disgorgenent will not occur for many ears. Elzinga,
found that the average time from an acquisition to a divestiture was
5 years. I would point out, Mr. Chairman, that's still a pretty good
record, compared to the new section '2 Sihrman Act cases, because the
unvarnished truth is, in my lifetime, I haven't seen any monopolies
broken up. Many cases drag on much longer, despite continued Com-
mission efforts to streamline trial procedures.

I have noticed that contrary views on the need for premerger noti-
fication have recently been expressed by the editors of the Wall Street
Journal. On January 30, 1976, the Journal warned that the result of

_premerger notification legislation would be that, "A handful of young
Harvard grads and efficient secretarial pool could prevent them with
ridiculous ease."

Tih Journal thinks this would b a, bad thing because it, likes iner-
gel's. The main reason the editors advance as to why mergers are
desirable is that when a firm with tax liabilities merges with one
with tax credits, there is a big tax saving. And for corporations to pay
less taxes is good because otherwise the money would go to Uncle Sam
who voilld waste it. Some night agree with; that, but I don't fall in
that classification. I would thlank them for that remark though be-
cause I should thinIA you would read it with interest. -

Now, 1'm not anxious to be known as a defender of young Harvard
grads or Government waste, but this editorial strikes me as plain silly.
If the best argument the Wall Street Journal can think up against
a premerger notification bill is that such a bill prevents firms from
avoiding taxes, I think stch a bill should be passed today. This is
particularly so, because there are many reasons why such a bill is
needed, as I discussed above: (1) to enable antitrust enforcers to
quickly gfai:v information they can only obtain from the merging coin-
panics, (2) to stop the plague of interminable delay by corporate coun-
sel in merger cases, and (3) to avoid the problem of obtaining
meaningful divestiture which can result even when the Government
ultin tely wins its case.

Mi', Chairman, this is the end of my statement, and I will be glad
to answer any questions.

Chairman Rom>INo. Tlank you very much, M r. Dixon. Let me ask you
a few questions. First of all, I understand that the Federal Trade Com-
mission currently has in effect, a premerger notification program, is
that correct?

Mr. I)mxox. Under our broad section 6 powers we promulgated a
notice to all industries in the late 1960"s, requiring notification. I might
say, sir, it has worked much better than I thought it would, then.
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Chairman RoDrNo. Well, let me ask you, if you say it's worked much
better, do the firms provide you with the'information concerning
merger in a reasonable length of time before the consternation o
the merger?

Mr. DixoN. No, sir.
Chairman RODINO. What has been your experience I
Mr. I)ixoN. I think our general experience would be that we need

that kind of an advance notice requirement in the law, so that we
will be sure that we have all the information before we challenge.
And. as I tried to highlight, I think it is most important that, what-
ever time is in the bill-if you pass such a bill-that that time doesn't
start running until we ge the information requested because today
the lawyers that have advised the companies to merge are going-to be
the lawyers defending them; and, in my experience, they'll "spoon-
feed" von one letter, or one piece of information a week.

Chairman ROINo. I have heard of so-called "midnight mergers."
What is i) so-called "midnight merger" ?

Mr. DixoN. I don't know what a "midnight merger" is, other than
that somebody sits down 1 minute before 12 o'clock and signs a con-
tract to merge.

Chairman Ropno. iave there been such things?
Mr. Dixon. IWe have a lot of mergers that are obviously consum-

mated in the highest degree of secrecy, and then announced with no
prior notice--bom. Anyone who advises a large corporation, in a
horizontal context, to do that is just asking for a challenge under
section 7, is what he's asking for. We have had some beauties in our day.

Mfr. SEIErIJINO. Would the chairman yield?
Chairman RoDINo. I yield to the gentleman from Ohio.
Mr. SETU.RINo. Do you recall, in 1965, the merger. or the acquisi-

tion by Firestone of Seiberling Rubber Co.? [Laughter.]
Mr. Dixo.. Yes; T do.
Mr. SFBEIERLINOG. Do you call that. a "midnight merger"?
Mr.. DIxo.. I don't think I would, we knew all about that-both

agencies. We wretled around with it, and wrestled around with it,
and we both waived on it.

Mr. S BEIETmInG. But, while you were wrestling with it, they al' of
a sudden announced they had done it.

Mir. DIxoN. Yes.
Chairman RODiO. I think the gentleman from Ohio speaks with

some authority about that. [Laughter.]
Mr. SEIBERIA.NO. They got memorandums from me on both sides of

the issue.
Mr. Drxo.. I have some direct recollection of that problem.
Chairman RODTNO. Mr. Dixon, in your opinion, which is a better

remedy for a section 7 violation, divestiture after consummation of a
merger, or a preliminary injunction before the merger is consum-
mated?

Mr. DIxoN,-. A preliminary injunction, whether it is the type of
injunction that would occur that is in this bill before the Senate,
1284: or whether it is an injunction that would have to be sought
before a judge; or whether it is an involuntary agreement to hold as
is, pending litigation.

/
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The point, is, when you get through, after an injunction ruling has
been made, and it has been reviewed, even by the Supreme Coutt,
you're not faced with a jumble of assets to unscramble.

Chairman RODINO. In other words, if it's a divestiture afterward,
you've got a lot of difficulty unscrambling it.

Mr. DIxo.N. One of our very important cases was the challenge of
Proctor and Gamble's acquisition of Clorox. I remember some of
the numbers involved in that, that would illustrate it. I think they

aid about $20 million for the assets. We challenged the merger, but
before it was finally resolved, during that period of time, I think,
profits had amounted to about $60 million on the. operation of Clorox,
by the acquiring company. And then, I recall, Procter & Gamble
sold it, they spun it off, so to speak, and created a new company. I
think they got something like $300 or $400 million.

I remember telling the principal .officer of that company that I
have a great deal of respect for, he must have been laughing all the
way to the bank. But nevertheless, they very much desired not to
have to divest themselves of that acquisition-'but it was a long, hard
fight.

Chairman RODiNO. Mr. Dixon, in the Dean's Food case and the
Alaska pipeline statute, both those instances gave the FTC power to
obtain preliminary relief in that merger case. Now, how many times
since the Dean'8 Food case has the FTC exercised preliminary injunc-
tion powers?

Mr. DixoN. Only one time, sir. That was after Dean, but not after
the Pipeline case.

Chairman RODINO. Sir?
Mr. IixoN. It was after the Dean case that we sought one.
Chairman RODINo. What was the reason for that?
Mr. DixoN. I speak for myself now, my experience teaches me,

principally from observing the efforts of thie De)artment of Justice.
The I)epartment of Justice-has had that right under their empowering
section that whenever they had reason to believe the law was about
to be violated, they would go into court. We couldn't do that, but we
took the "All Writs" approach and went into court, and we won. Since
the Alaskan pipeline bill, we were put on the same legal footing as
Justice, with authority to seek the aid of the court on a TRO.

But here is what's wrong with that. You go down and file such a
petition with the district judge, and you put yourself in his little
tender hands. I think the Federal Trade Commission is as much an
expert, or a better expert than any district judge in the United States,
but I have never been able to sell that to the Congress, even though
that's how it was meant in the beginning. Do you realize that in 1950-
and I don't know what measures Congress used when they delineated
it, but they paid district judges $5,000. I gless Congressmnen got
$7,500; and you paid the Trade Commissioners $10,000. Well, that
was overcome pretty quickly. But nevertheless, I think that's the kind
of expertise that's supposed to be on the Commission.

Now, if we have to send our staff off, under leal authority, into a
given district, court, different judges impose different burdens upon
you. I believe that a district judue is about as near to the "Almighty"
himself as anybody in this country can be. lie imposes certainly a
heavy burden of showing him that'there is a probability of illegality.
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He can make you prove your case right in front of him by affidavits
and/or hearings, if he wisles to (1o it.

Now, if he disagrees with you, what are you going to do? Now.
the I)epartnent of Justice hlad no other choice, if they use the section
that they've got, but to come rigit back to that same Julge and file a
complaint, and try a case on the recor(l in front of that satme judge
that may very well have already gone through the evidence to his
satisfaction, and then he-says, "You didln't carry your case again."
and thieni tlwy have to pick it up. So, they go back to the district court
just building a record for review. [hey used to use the expediting
statute and went to the Sulreme Court and now they do just like we
do. tly coime up through ti appellate courts.

('liairr nan RowJN'o. WVell, let me aik yot this, Mr. J)ixoii-and this is
miy last (luestion-I value your opinion. I believe that Mr. Enginan, the
previous chairmall of the Feleral Tlrade omissionio, testified that Iew
felt that the Government should be required to show some minimal
standard for premerger relief. And under S. 1284 the filing of a coin-
p)laint is in effect an automatic stay.

Mr. I)ixo.'. I prefer your proposal, I prefer it; because, wrong or
right, there is no standard that holds those judges in line, they call
impose whatever standard they wish. Under your proposal, the only
way that the defendant could overcome the Injunction would be by
showing what we have (lone was frivolous.

(luairman Ro)INo. Thank you, Ilr. )ixon. Mr. Tiutchinson ?
Mr. I/tnIT1lx'so,. Mr. Dixon, the Justice Department and the Trade

Commission seem to be doing the sane thing in regard to merger
cases and everything else. Why should we have two agencies? Why
shouldn't we just have one orthe other?

Mr. I)ixo... Well, I spent the early part of my life, in competition,
physical competition. I think competition is even good in Govern-
ment; there is a kind of low-level competition between us. But we fol-
low the administrative way, and tley are truly an executive branch
of the Government.

Now, we are not wasting any of the money you give us. we are work-
ing lhaiu! in hand daily in liaison ; and,. for God's sake, we've got more
targets than both of us can take care of now. You could say, well, let's
just take all the moneys and give them to one agency, or the other.
If you did that and asked me which one to give it to, I would suggest
you give it to the Federal Trade Commission.

Mr. If UTC1 INSON. I can understand that, yes, sir.
Mr. DixoN. I could make a pretty good case for it.
Mr. IIUTv-iiNSON. Well, I'm not asking you to make that kind of case

right here. I know it's awfully easy to say, now, look, here is unneces-
sary duplication because you've got both these agencies; and you say
they have a low-key competition with each other. and tlat's good. But,
on the other hand, I don't think the public generally thinks the Gov-
ernment should be competing with itself.

Mr. 1ixo.,. Well, I think you could make a good strong argument
that if you've got people doing the same thing, that's wrong. But, let's
take the Clayton Act. The (layton Act Inns four baqie sections in it
lat liave to be enforced: Section 2 deals with discrimination, 1)oth in

price and services; section 3 deals with exclusive dealingg and time con-
tracts; section 7 with mergers; and section 8 with interlocking di-
rectors.
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Ti'lle ellpowerilig section for aclninistrative aIrveliies is ill section 11
of the statute where, after exempting many of the other ageiv'ies
everything is left that the Federal Trate (ommi.sion will enforce. In

-etion 15 the law doesnt say "you miglt,' or "maybe,' it says the
Attorirey General "shall" en force action so-and-so.

Well, liistorically the Iederal Trade (onmission undertook to en-
force section 2 its afIelndlcd by tile Robinson-latinan Act. I Sp)ent a
whole day ) here recently explaining our \view of that law and the
work we liud ,lone, flnd what was wrong with us now. There ha:'1't beeni
a case bright by the Department of Justice under Rohinson-1Patman
beaus., they silni)ly don't believe in the law tlhat tle Congress wrote.

Now, I think that anybody who gets appointed to one of these
jolbs ought to have to hold his hand iu) andi swear-and they ought,
to ta-ke a gool p)ict nr of him while lie's asked : "Are you going down
there to enforce the law as it's written, or the way you think it should
ha.ve been written?" I recommend tlhat to anybody.

Now, I tell you, I like to be free and independent. And remember
this, it's the resl)onsibility of the Congress to regulate comnnerce. 'e
are ill) An1.1, an extension'of this Congress, of the Congress as a vital
part, a coequal part of this Government. W'e are independent, as in-
dependent, I guess. as anybody 'ould expje't to be, or should be in
present day life, as we live in. It's very difficult for somebody to tell
me that I shouldn't coi i up here and tell you what I honestly think,
if you ask ile to come ill) here.

Mr. ]u,'jnNsON,. WVell, I'll ask you tie sanie thing that I asked 'Mr.
Kauper. )o you think that the record would show that the Federal
Prade Commission with its broader investigative powers is more suc-

cessfull in sectionl 7 cases than the )epartment of ,lustice?
Mr. I)|xo.-,. Well. I think we'd have a difficult time deciding this

because %-e start off being sure that we are utilizirng the accumnulated
expelise in whatever industry we are in, and by dividing authority
and yielding to the one with the greatest expe:rtise when a case is
brought. So. if we waive or defer to justice and let them take a case
forward, I think they can be about as succe sful as we would have been.

I miglt say. in tie early days, in tile early 196 0 's I used to get a little
"brownedl off" because through our liaison, when a horizontal case
calne 1Il) and we got to talking about which one of us would take it,
they demanded it, becau-s they could do something we couldn't. They
coild go to court and seek a stay order, and we lad( to send these cases
over. So. this kind of left is with what I consider tougher case, to
bring. We were out, trying to find the o'ter limits of what the law
really meant, in conglomerate market extensions and product extension
mergers; yet we have been just as successful as they.

iut. the main thing I wanted to leave with you is that I think it
took the combined efforts of both to really dent the merger movement.

Mr. IIUT('IIiN,-sN. Before you start ill on a case in any form, do ilou
got together with the Justice Department to decide which one of y-ol
is goingi to take. it on?

Mr. I)ixo.N. Well, as a practical inatter, the way it works is either
as a result of our rile, requiring notification of corporations under
oulr $250 million anmd $10 million test, if they give its that notice, we
lny get it. before we read it in the paper. or we may not: but we may
have it. Well, some of them are on their face important enough so
that we should have ino'e information, and we start at this stage.

74 4126--76-----4
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Now, when we start, we will ask the Department of Justice-we
have a liaison officer and they have one-that we intend to investigate
this matter thoroughly, and dlo they have any comments or objections
to it. And, within 24 hours, the agreement says, we have to be told.
If they waive, then we go ahead, and once we start, we stay with it.

Mr. IIU-rcmNsoN.. Well, how about actions on their part fDo they
send over and ask you for a waiver?

Mr. DIxo.. They do the same thing.
NOw, if on the operational level-Mr. Johnson here is our expert in

the Bureau of Competition level-if he says, "Well, we've got expertise,
we'd like to have the case that Justice has got." Well, if Mr. Kauper
doesn't agree with him, then they start up the line to try to work out
an agreement. But only on very rare occasions does it get to the point
ff the Attorney General and the Commission having a fight on which
is the most expert.

Mr. IthTcIINsoN. And, of course, if they can't agree, then what
r. I)ixo.;o If they wouldn't agree then, it would be some mess; I've

never reached that,
Mr. IIuTrciI.-so.. You never got that far.
Mr. DixoN. I never got that far. My interest has always been that

the matter should be challenged and it's going to be challenged. There
is plenty for us both to do with the amount of money and personnel
we have; it isn't neces.sary to have such a fight.

Mr. IhrcIIINSON. Thank you, Mr. Dixon.
Chairman Romvo. Mr. Seiberling?
Mr. SmiBF.m.io. Thank you, Mr. Chairman.
Mr. Dixon, in connection with the testimony of Mr. Kauper a ques-

tion was raised about the use of the words "affecting commerce," in
overruling legislatively the American Building and Maintenance case,
which you recommend we do, and which I happen to think would be
a good move.

But, the point was raised as to whether this created a presumption
against any merger "affecting commerce," and I would like, to get
your views as to whether this creates any presumption, or merely
extends Congress' power to its constitutional limits, as is the case with
the Sherman Act.

Mr. Dixo,. I don't think that it creates any presumption. I just
think it puts it right in the same ball park with the Sherman Act, so
to speak. And the Federal Trade Commission Act was recently
amended in the same way. Our limitation had always been "in com-
merce," up until the law was changed. Now we can deal under section
6 with pr actices "affecting commerce."

Mr. F nIFSRLINO. Right.
Mr. DixoN. I think it would be well that you carry this thought

through for Clayton section 7 by legislation.
Mr. SKInERLINO. Well, I think it would make for a more consistent

pattern of enforcement across the board.
Doesn't the fact that the FTC and the Department of Justice both

have jurisdiction in section 7 cases sometimes lead to confusion which
merging part ics take a(lventage of ?

Mr. DrXON. Well, 111 put it this way. we both have premerger
clearances. If anybody wishes to get clearance, he can come down
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to one agency or another. Ile may sometimes play one against the other
because if he went over to the Department of Justice to get clearance,
and they gave him such a clearance, I'll assure you, I'll never vote for
t ie sane xwatter over here even though some people would argue we
could. I think we have to have that kind of consistency.

I think, as Mr. lutchinson asked me, when we have this liaison, we
must respect each other's actions, and not try to cover the sarae
ground.

Mr. SEMErLTNGm. Aren't there situations sometimes where originally
FTC, or Justice. took an interest in a particular merger, and then the
other agency asked to have it referred to them for consideration; and
while the thing was sitting between the chairs, so to speak, the merg-
ing parties went ahea(d and pulled off their merger and presented
everybody with a fait a(coml)li?

Mr. DixoN. WYell, the onlv time I remember this happening was
with Consolidated Coal, which had been waived on. But when Con-
gress asked us to inake some energy studies, and the staff asked us to
ask .Justice to refer the matter over to us, and they did it with no
caveats. But I tell you one thing, as a member of the Federal Trade
Commission, if eitfhr one of these fellows comes up to me now and
asks me to institute a suit going back to that merger, I'm not going to
vote for it because t lie I)epartment of Justice has the same degree of
responsibility. If t hey made a mistake, they ma-le it, and I think the
businessman is entitled to rely on one agency or the other.

Mr. S8EInR1. -Gx. Well, I'm thinking about the situation where there
wasn't any approval by either agency.

M[r. DxxoN. Then it's still oelen.
Mr. SImBtuNo. But. let's say, FTC started to investigate a merger,

and at that point Justice said it was interested and asked FTC to
send the file ovetr to Justice, so it could look at it; and while Justice
was looking at it. the parties could go ahead and move ahead. Wouldn't
that create sort of

M r. DIxoN. If they told us they were interested we would say, "Send
your attorney over here, and we'll let him look at the file." That
dlocsn't mean well q1it.

Mr. Smiirn o.Vi t if ,Justice said it was interested, wouldn't you
sol of slspend?

Mr. DIxoN. If they said, "We wish you would waive the matter
over here," thenI we'd decide why they would wish us to got out, and
look into the reasons why they think'they could do a better job than
we would.

M r. SETBERALIN . Xow. you mentioned how corporate counsel drag
their feet in trying to avoid giving information you want, and I'm
sure that's the case sometimes. Isn't it also true that corporate counsel
block a lot of mergers?

Mr. Dixox. I woiid hope so, sir: I thinir they can read the law as
well as Government lawvyers can. I dare say they may be doing a very
good job on the whole i)ecanse God knows how many thousands they
hiave a advised a(ga i nst.

Mr. SE1MER1.INA. Well. I know I have personally blocked some merg-
ers that. my clients wanted very much to carry through, and I simply
pointedd out to them that on the'basis of the cases they would just assure

themselves of action against the merger; and they took my advice and
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didft. go through with it. In fact, I can't recall a single time when. as
at corporate lawyer, I told my clients they couldiit go alhad with a
merger without Violating tie law, or taking the risk of it, that they
welt. Ithead with t o merger.

Mir. I)ixox. But if your client went out shopping for a lawyer that
wotild say yes, they could find one.

Mr. SEImiMnNo. My cliellt wits perhaps a little smarter than some.
Mr. I)Ixox,. I (on,,rqatitlate you, ha'inf that influience.
Mr. ,mnnuANO. Now, what I 'n getting at is whether or not, without

sonle Clear guiidelines and the fact that corporate lawyers are ad'ising~'
their clients, tie FT ('i ad Justice I)epartment Could possibly ride herd
on all of tie merger. tlat are t: ki- g lace.

i. ])ix( ,),x. Well, you knmo, I have t ivnd to answer that question
lbefome. Whlen the figures were pit out-and N we are largely respousilde
for them-there were 3,000 this year. and 2,700 that year, and they
would go up and down. I think mistakes may have been made in put-
ting those figures out because if we had 2,500 mergers in the past year,
I would estimate that of that number, only 150, or 200 at the most would
deserve real attention under section 7.

Now, tlhat'.s what's taking place in ouir sc rening. We will look at
maybe 00, really cases of molm(wmt: and ouit of those we keel active
mayi)e a hundred. Tie staff's work very closely together. Here aris time
nee'-sity to marry a lawyer and an economist, when you get into this
field. It took me t0 years. to get then to speak to each -other, l)ut they
get along pretty well now. But you paint with gray brushes when you
talk about evidence in Ii merger case, not just black a;d white. M\y God,
('ontess put a subjective test in sect ions 2. 3. 7. and then they changed!
it to 8, and it's the same test: "may substantially lessen competition and
tend to create a hmonop)oly." Vell, a citizen coil(1 say "What in God's
itame did Congress have in mind, they must have been able to define
that test a little better than that." ]ut. it's a very good test. We now h a ve
b beginning ini 1915 1 all kinds of factuial situations to which you can look
for guidance. So, I think it's easier now for a )ractiving lawyer to ,ive
a client advice as to wheel her or not lie is going to be chmllemged if ie
him vs company A, or B1, or something.

Mr. SERIRLINO. Now, wouldn't premerger notification with a. man-
datory waiting period block most nergei-s lcai-se of the fact, if the
competitors of the acquiring company find out about it, why, thwn
you've got a thing that tends to fall apart.

Mr. DixoN. You know, in 1958, when this was being considered by
tim Senate Antitrust and Monopoly Subcommittee, one of the l)roblens
I had was, what dollar limitation; ann they got into an agreement
whereby they put. it up to $5 million. ()e w'av or the other "in corn-
merce" was going to he all right, but the acquiring company had to
have $5 million before it was important.

Now, you 've got some limitations in this bill that have been men-
tioned here today, namely, $100 million and $10 million. Now, when
vou say there are 3,000 mergers, that woul(I eliminate all but several
hundred, at the most.

congress s has always maintained-annd I think wisely-that all merg-
ers were not inten(led to be questioned, there are some(: very wise merg-
ers that make things more competitive, and they were always pro-
tected when the Celler-Kefauver amendment was passed. They blocked
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that l)lisiness almut stock. You can make a stock acquisition now, and
it call Ie co iverte(l to an investment, and it's perfectly legal. There are
i1a1y CorporIatiols which are willing to build- ul) a portfolio like that
fl t hey can do that. T'he'y can convert the stock, even though it may
be enotigh to take the company over, they can convert that amount of
sto k to ntonvoting stock and there isn't anything illegal about that.

Mr. S:I~ErIuNU. Well, what you are saying is, if it is above a cer-tai size, tere should I a pub lic opportunity to look at it on tile
part of the FTC, and if confidentiality is so important that with
plullicity the thing would fail, chat that's a risk society should take.
Is that what you think ?

Mr. I)rxox. In my lifetime. I think the biggest problem facing this
coUltr y today is. what are we going to do about increased coneen-
tration, multinational corporations, and what have you. What is the(';!ress going to do;, are " g to have to manage them?

"'hw one thiing that stands between is and the dangers of monopoly
are the antitrust laws. Now. our antitrust, laws haven't worked very

'ell wit); respect to monopolies: that's my judgment.
Of course, I fortunately spent my life in a career at. the Federal

Trade Commission, -which was created to go after violations in their
in'ilient stahe that's what our FTC Act and our enforcement of
tire ('lay'ton .\(t are primarily ai medt at, to halt practices before they
r(,aeli a full-scale mmiololv problem.

Mr. SW:inrriex ;. V.ll, let in just, ask- one other quest ion, and that
relates to what you just said. We had hearings here on the effect of
joint ventilres in the oil industry. and we had some pretty strong testi-
moliv that the whole lItteln of the oil industry, even though the
11111 e' of-fir'mms ill t(e i l(dust ry wolld not in(licate that, it is an olizop-

olisti,' sit nation, that Ile(erthlieless, l)eeal, e of the pattern of joint.
act iit ,v fuil hlter')latiol hhip). ut the industry is far les. COMIletitive
than lie numbe 1111I'of firms wvold inldicate.

What I'inl wondering is. -whether under section 7 von really have
all opportunity. and if you do. whet her you take the opportunity,
to analyze the st rcture of atn entire industry an(1 determine that
the joint venture. patterns. for example, have ')rodluced a very sub-
stantial lessening of cOpl)ctit ion. And if so, what can you do about it?

Mr. I)ixox.. I think I'd better not attempt to answer that because
the Federal Trade Commission of whiel I'm a member. sued the b ig
eight. oil companies. You all did go into that. We sent the staff il) to
answer for us soIi(,tiieWs because in tlhe past, when I said even. "Yes,
we have a complaint against a certain company," darned if the out-
side lawyers didn't have me disqualified three times from participat-
ing in the case.

'Mr. S:urmx(;. Well. that is not a section 7 case.
'Mr. I)rxox. This is a section 5 case. And section 5 is just about the

greatest dream that Conurress ever p)rolnlce(l, in my opinion.
Mr. Wmn~n,.iN(. Well, my question is, and maybe you can answer

this. Toes section 7 give you an effective remedy in this type of situa-
tioll ?

'Mr. Dixox. A joint. venture is another way that someone might
de-,wril), a section 7 ease-it's n marriage.

Mr. SIB.rtR.NO. T think it is, it the trouble is, if you just look
at that. particular joint venture, maybe you don't see any problem;
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but if you look at the whole pattern of joint venturing throughout
an entire industry, maybe the pattern is bad.

What I'm trying to find out is whether section 7 is an effective
remedy when you find yourself confronted with the whole pattern
of joint ventures, even though individually they don't have any
substantial effect.

Mr. DixoN I hope you'll forgive me. If I open my mouth one more
tinre, I'm out. [Laughter.]

Mr. SEIBERLINo. Well, OK, I can understand that. Let me ask just
one further question, then. In testimony before the Senate, Profes-
sor Brodley examined the current FTC merger notification program.
Currently, of course, only firms with $250 million in assets or sales
have to report their acquisifions. And, under those standards the FTC
would have detected only 38 percent of the mergers the FTC actually
challenged.

Have you examined your merger notification program to see
whether it would be wise to expand its coverage? For example, how do
you learn about mergers of firns with assets of less than $250 million?

Mr. Dixon. I think the evaluation was probably about right. But,
that experiment has worked very well, and we had'pretty good success
with it. It isn't nearly as effective as the premerger notification bill you
are talking about here today. But, it has been helpful, sir.

Mr. SETIIRvLNO. Well, for mergers that are picked up by your
merger notification program, which you spot, but decide not to prose-
cute, do you inform the Justice Department of these, so they can review
them ?

Mr. DixoN. When they ask us, or we ask for clearance to go investi-
gate, we do inform them. As a practical matter, they have substantial
access to what we have.

Mr. SIMBERLINo. But the question is whether you automatically
inform them.

Mr. Dixon. Now, we have to go back, if it's smaller than that size,
as Mr. Kauper said, we may have more economists reading the trade
papers, and all, and well come across it. It's pretty har to keep a
thing like that of any size quiet because of SEC demands. They've
got problems when they tinker around like that. So, we'll find out
about it, and then we have to go out and start an investigation, aid
then we'll get the information.

Mr. SEIBERLINO. But when you initiate an investigation, do you
still inform Justice?

Mr. DixoN. We still tell them we propose to do it.
Mr. SEIBERLINAO. And if you don t propose to do it, do you tell them

that you are not proposing to do it ?
Mr. Dixow. Oh, no. If we don't propose to do it, we don't propose

to do it, and we have no assumption that they propose to do it.
Mr. SEmERLINo. In other words, it's up to them to go through the

same procedure..
Mr. DixoNq. The same process. You know. since 1961, now nearly 15

years, I think that Justice and the Federal Trade Commission can
look with pride upon what we have accomplished through our respec-
tive premerger efforts. I think we've done very well. Now, I think we
could do better if we were assured that there was going to be a stay of
some description, or a tool of some kind that we would have.
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Mr. SIBERMU G. Well, I would agree, you have done an outstand-
ing ob.

Mr. DixoN. We've lost some good ones, and I'm sure we missed
some, nobody can be perfect, here. But I'm sure if you would call the
antitrust section of the American Bar Association up here and put
them on the line and ask them, I think they'd pretty well think our
job has been fairly well done.

Mr. SEIBEFILING. And, as your testimony indicates, the tool that you
have been given is the Celler-Kefauver Act, without which you
wouldn't have been able to do the job.

Mr. DIxoN. We would have just been on dead center if all you'd have
to do was buy the assets of the company to avoid being sued.'They were
trying to plug that loophole for 15 years. And then they did it in 1950
after a lot of hearings, and the great question in the merger field now
is, what in the world can we do about conglomerate mergers, true con-
glomerate mergers. A steel producer buys a ribbon company-now,.
that is as far removed as you could get activities-but if the largest
steel producer had the cash flow and bought the largest ribbon manu-
facturers, what are you going to do about that?

Mr. SEBERIANO. Well, having read some opinions that have been
issued over the years, I would say that you would probably say, "Well,
if they make steel ribbons, that's a horizontal -merger, and therefore
it's illegal."

Mr. DixoN. If we would find in the investigation that they had a
survey made as to going into that area because they wanted to make a
ribbon and put a little strength in it, putting a little steel in it; and
they were thinking about going into it themselves, but took a shortcut
and went over and bought that ribbon guy instead, we would call that
a product extension merger that eliminated potential competition.

That's old stuff: we already developed that. I'm talking about one
where you just couldn't dream up that kind of thing.

I had the question put. to me one time, sir, I had it put to me real
strong by a major biscuit company-I don't know, maybe $1 billion
in sale--proposed to merge with one of the major detergents. And I
said. "You've reached my breaking point, though I'm only one Coin-
missioner. If you do it, I'm going to recommend that we challenge you,
and you can get the best lawyers you can hire and say we are crazy
becatise we can't prove a violation, but we'll try." I knew Mr. Celler
real well, and I knew Mr. Kefauver, I worked with him; and I us-ed
to tell them it would have been much better if they put explicit pro-
hibitions on large conglomerate mergers in a statute instead of talking
about them.

Mr. SEMERIANO. Well, I thought the J¥enneoft-Peabody case cane
about as close to a conlomerate situation in reality as I've seen.

Mr. DIxoN.. You read that?
Mr. SEmE.mLNo. It wasq just unlucky that they also happened to have

a little coal mine, or you fellows-
Mr. DixoN.- They might have been home free without that, you see.

But the point is. as we issued that complaint, I wouldn't have voted
for that complaint unless we had those facts. That wasn't the one;
the case where I thought we were going to get the law clarified was.
the ITT case, but it was settled.
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M'. SEIBERTINO. I think this committee had some familiarity with
that.

Mr. ])ixox. Well, I think both enforcement agencies would like to
know what the outer parameter of section 7 is. The only way we'll ever
know is to bring sometime perhaps a foolish case, just on size, or some-
thing, and have the court tell us we've got to go back and read the
statute, or something. But, until this is done-and I think we have
been progressing in an orderly way, challenging different types of
ifeligers so that we. now have a body of law, so that the practitioner
that rea(ds his case book can give his client a pretty danged good under-
standing. Maybe that's the reason some of our success is standing out,
and so we don't see horizontal mergers very often any more.

Mr. SEmniRI wN.o. Well, I think that's true, and as a practicing lawyer
in the past, that made a big difference.

Mr. IxoN. No matter how horizontal they are, there is a "failing
company doctrine in here. and you can run right nose-to-nose with it.

3r. SI'mERLINO. I agree, that's one of the really tough areas.
IWell, does staff have any questions?
Well, Mr; I)ixon, it was a real pleasure to hear you, as it always is.

Usually I'm down in the audience and you are up thee on the stand,
but it's nice either way. So, thanks very much for coming and giving
us your illuminating views.

AlMr. l)[xoN.. We always like to come and give as much help as we can.Mrt. SEIBEIILiNO. TUhank you..

[Whereupon. at 12 :25 p.m., the subcommittee adjourned, subject to
the call of the Chair.]



MERGER OVERSIGHT AND H.R. 13131

THURSDAY, MAY 6, 1976

HousE OF REPRESENTATIVES,
SUBCOMMITTEE ON MONOPOLIES AND COMMERCIAL LAW

OF THE COMMrITEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:46 a.m. in room
2141, Rayburn Iouse Office Building, lion. Walter Flowers presiding.

Present: Representatives Flowers, Seiberling, Mazzoli, Hughes, and
McClory.

Also present: Earl C. Dudley, Jr., general counsel; Thomas S.
Run ge, Alan A. Ransom, counsel I; Franklin G. Polk, and Kenneth G.
Starling, associate counsel.

Mr. FLOWERS. We will call the subcommittee meeting to order. This
morning we open hearings on H.R. 13131. The bill would establish
premerger notification and stay agreements for large mergers, thereby
strengthening enforcement of the antimerger law. The problem this
bill seeks to cure is not a new one. The Congress has been considering
bills very much like this one for 20 years and in fact the 11ouse passed
a bill similar to this one in 1957 by a unanimous vote. President Eisen-
hower urged the bill's passage for 5 successive years as did Attorney
General Herbert Brownell. Former Chairman Celler of this commit-
tee sponsored bills like this one many times.

(A copy of H.R. 13131 follows:]
(H.R. 13181, 944th Cong., 2d seas.]

A BILL To amend the Act commonly called the Clayton Act to provide for premerger
notification ard stay agreements

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That the Act entitled "An Act to supplement
existing laws against unlawful restraints and monopolies, and for other pur-
poses", approved October 15, 1914 (38 Stat. 730; 15 U.S.C. 12), is amended by
Inserting immediately after section 6 a new section 7A to read as follows:

"SEC. 7A. (a) Notwithstanding any other provision of law, except as exempted
pursuant to subsection (b) (4) of this section, until expiration of the notification
and waiting period specified in subsection (b) (1) of this section, no person
or persons shall acquire, directly or indirectly, the whole or any part of the
stock or other share capital or of the assets of another person or persons, If
the acquiring person or persons. or the person or persons the stock or assets of
which are being acquired, or both, are engaged in commerce or in any activity
affecting commerce, and-

"(1) stock or assets of a manufacturing company with annual net sales or
total assets of $10,000,000 or more is or are being acquired by a person or
persons with total assets or annual net sales of $100,000,000 or more;

(53)
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"(2' stock or assets of a nonmanufacturing company with total assets of
$10,000,000 or more is or are being acquired by a person or persons with total
assets or annual net sales of $100,000,000 or more; or

"(3) stock or assets of a person or persons with annual net sales or total
assets of $100,000,000 or more Is or are being acquired by a person or persons
with total assets or annual net sales of $10,000,000 or more.

"(b) (1) The notification and waiting period required by this section shall
expire thirty days after the persons subject to subsection (a) of this section each
file with the Federal Trade Commission and the Assistant Attorney General in
charge of the Antitrust Division of the Department of Justice (hereafter referred
to in this section as the 'Assistant Attorney General') duplicate originals of the
notification specified in paragraph (3) of this subsection, or until expiration of
any extension of such period pursuant to subsection (c) (2) of this section,
whichever is later, except as the Federal Trade Commiss!on and the Assistant
Attorney General may otherwise authorize pursuant to subsection (c) (4) of
this section.

"(2) Notwithstanding any other provision of law or the applicability of subsec-
tion (a) of this section, except as exempted pursuant to subsection (b) (4) of this
section, no person or persons shall, within thirty days following the filing of
a notification (specified pursuant to paragraph (3) of this subsection), or until
the Federal Trade Commission and the Assistant Attorney General may other-
wise authorize pursuant to subsection (c) (4) of this section, whichever occurs
first, acquire, directly or Indirectly, the whole or any part of the stock or other
share capital or of the assets of another person or persons, if-

"(A) the acquiring person or persons, or the person or persons the stock
or assets of which are being acquired, or both, are engaged In commerce
or in any activity affecting commerce; and

"(B) with the concurrence of the Assistant Attorney General, the Federal
Trade Commission by general regulation requires, after notice and submis-
sion of views, pursuant to section 553 of title 5, United States Code, that
such person or persons, or any class or category thereof, shall not do so
iintil the expiration of the period specified by this paragraph.

"(3) The notification required by this section shall be In such form and contain
such information and documentary material as the Federal Trade Commission,
with the concurrence of the Assistant Attorney General, shall by general regula-
tion prescribe, after notice and submission of views, pursuant to section 553 of
title 5, United States Code.

"(4) (A) The Federal Trade Commission, with the concurrence of the Assistant
Attorney General, is authorized and directed to define the terms used in this
section, to prescribe the content and form of reports, by general regulations to
except classes of persons and transactions from the notification requirements
thereunder, and to promulgate rules of general or special applicability as may
he necessary or proper to the administration of this section, insofar as such
action is not Inconsistent with the purposes of this section, after notice and
submission of views, pursuant to section 553 of title 5, United States Code.

"(B) The following classes of transactions are exempt from the notification
requirements of this section-

"(i) goods or realty transferred in the ordinary course of business;
"(ii) bonds, mortgages, deeds of trust, or other obligations which are not

voting securities;
"(ii) interests in a corporation at least 50 per centum of the stock of

which is already owned by the acquiring person or a wholly owned subsidiary
thereof;

"(iv) transfers to or from a Federal agency or a State or political sub-
division thereof:

"(v) transactions exempted from collateral attack under section 7 of this
Act if approved by a Federal administrative or regulatory agency: Provided,
That duplicate originals of the information and documentary material filed
with such agency shall be contemporaneously filed with the Federal Trade
Commission and the Assistant Attorney General;

"(vi) transactions which require agency approval under section 18(c) of
the Federal Deposit Insurance Act (12 UMS.C. .1828(c)), as amended, or
section 3 of the Bank Holding Company Act of 1956 (12 U.S.C. 1842), as
amended;

"[(vi) transactions which require agency approval under section 4 of the
Bank Holding Company Act of 19G6 (12 U.S.C. 1843), as amended, section
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403 or 408(e) of the National Housing Act (12 U.S.C. 1726 and 1730a), as
amended, or section 5 of the Home Owners' Loan Act of 1933 (12 U.S.C.
1464), as amended: Provided, That duplicate originals of the information
and documentary material filed with stch agencies shall be contemporane-
ously filed with the Feder! ' Trade Commission and the Assistant Attorney
General at least thirty days prior to consummation of the proposed
transaction;

"(viii) acquisitions, solely for the purpose of investment, of voting secu-
rities, if at the time of such acquisition, the securities acquired or held do
not exceed 10 per centum of the outstanding voting securities of the insurer;

"(ix) acquisitions of voting securities if, at the time of such acquisition,
securities acquired do not increase, directly or indirectly, the acquiring per-
son's share of outstanding voting securities of the issuer;

"(x) acquisitions, solely for the purpose of investment, of voting securi-
ties pursuant to a plan or reorganization or dissolution or of assets, other
than voting securities or other voting share capital, by any bank, banking
association, trust company, investment company, or Insurance company, in
the ordinary course of its business.

"(C) For the purpose of subsection (b) (4) (B) of this section, 'voting secu-
rity' means any security presently entitling the owner or holder thereof to vote
for the election or directors of a company or, with respect to unincorporated
issuers, persons exercising similar functions.

"(c) (1) The Federal Trade Commission or the Assistant Attorney General
may, prior to the expiration of the periods specifled in subsection (b) (1) of this
section, require the submission of additional Information and documentary mate-
rial relating to the acquisition by any person or persons subject to the provisions
of this section, or by any officer, director, or partner of such person or persons.

"(2) The Federal Trade Commission or the Assistant Attorney General may,
in its or his discretion, extend the periods specified in subsection (h) (1) of this
section for an additional period of up to twenty days after receipt of the Infor-
ination and documentary material submitted pursuant to subsection(c) (1) of
this section.

"(3) No provisions of this section shall limit the power of the Federal Trade
Commission or the Assistant Attorney General to secure, at any time, informa-
tion or documentary material from any person, including third parties, pursuant
to the Federal Trade Commission Act or the Antitrust Civil Process Act.

"(4) The Federal Trade Commission and the Assistant Attorney General may
waive the waiting periods provided in this section or the remaining portions
thereof, in particular cases, by publishing in the Federal Register a notice that
neither Intends to take any action within such periods in respect of the acquisition.

"(d) If a proceeding is instituted by the Federal Trade Commission or an
action is filed by the United States. alleging that a proposed acquisition or merger
violates section 7 of this Act, or section 1 or 2 of the Sherman Act (15 U.S.C.
1-2), and the Commission or the Assistant Attorney General (1) files a motion
for a preliminary injunction against consummation of such acquisition or merger
pendente lite, and (ii) certifies to the United States district court for the judicial
district within which the respondent resides or carries on business, or in which
the action is brought, that it or he believes that the public interest requires relief
pendente lite pursuant to this subsection-

"(1) upon the filing of such certification the chief judge of such district
court shall enter an order temporarily restraining consummation of such
proposed acquisition or merger until final disposition of the motion for a
preliminary injunction: and shall immediately notify the chief judge of the
United States court of appeals for the circuit in which such court Is located.
who shall designate a United States district judge to whom such action shall
be assigned for all purposes :

"(2) the motion for a preliminary injunction shall be set down for hearing
hy the district judge so designated at the earliest practicable time. shall take
precedence over all matters except older matters of the same character and
trials pursuant to section 3161 of title 18, United States Code, and shall be
in every way expedited:

"(3) a preliminary injunction shall Issue restraining consummation of
such proposed acquisition or merger until the order of the Commission in
rexpct thereof or the Judgment entered in such action has become final unless
the defendants show that the Commission or the United States does not have
a reasonable probability of ultimately prevailing on the merits, or that they
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will ie irreparably Injured by the entry of such an order, In which case the
court may deny, modify, or subject such preliminary Injunction to such con-
ditions as the court shall deem just in the premises: Provided, however, That
a showing of loss of anticipated financial benefits from the proposed acquisi-
tion or merger shall not be sufficient to warrant denial, modification, or con-
ditioning of such an Injunction; and

"(4) if a decision by the district court on such motion for a preliminary
injunction is not issued within sixty days after issuance of the order tem-
porarily restraining consummation of such proposed acquisition or merger,
under paragraph (1) of this subsection, such order shall be vacated unless,
for good cause, the chief judge of the United States court of appeals for such
circuit extends such order.

"(e) Failure of the Federal Trade Commission or the Assistant Attorney
General to request additional information or documentary material pursuant to
this section, or failure to interpose objection to an acquisition within the pe-
riods specified in subsections (b) (1)- and (b) (2) of this section, shall not bar
the institution of any proceeding oriacnion, or the obtaining of any information
or documentary material, with respect to such acquisition, at any time under
any provision of law.

"(f) (1) Whenever any person violates or fails to comply with the provisions
of subsection (a) of this section, such person shall forfeit any pay to the United
States a civil penalty, of not more than $10,000 for each (lay during which
such person directly or indirectly holds stock or assets, in violation of this sec-
tion. Such penalty shall accrue to the United States and may be recovered
in a civil action brought to the United States.

"(2) Whenever any person fails to furnish information required to be sub-
mitted, pursuant to subsection (c) (1) of this section, such person shall be
liable for the penalties provided for noncompliance with the provisions of
the Federal Trade Commission Act or the Antitrust Civil Process Act, as the
case may be.

"(g) In any proceeding Instituted or action brought by the Federal Trade
Commission or the United States alleging that an acquisition violates section
7 of this Act, or section 1 or 2 of the Sherman Act, upon application of the
Federal Trade Commission or the Assistant Attorney General to the United
States district court within which the respondent resides or carries out busi-
ness, or In which the action is filed, such court shall, as soon as practicable,
enter an order establishing the purchase price of the ac(iIred stock or assets,
requiring the acquiring person or persons to maintain the personnel, assets,
stock, or firm being acquired as a separate entity unless the Interests of justice
require otherwise, and may enter an order requiring the profits of the acquired
firm, stock or, assets to be placed in an escrow account, pending the outcome
of the proceeding or action. Upon entry of a final order or Judgment of divestiture
under section 7 of this Act, or section 1 or 2 of the Act entitled 'An Act to protect
trade and commerce against unlawful restraints and monopolies', approved
July 2, 1890 (15 U.S.C. 1 et seq.), commonly called the Sherman Act, the court
shall order that the divestiture be accomplished expeditiously. To the extent
practicable, the court may deprive the violator of all benefits of the violation
including tax benefits.".

S1r.. 2. The amendment made by this Act shall take effect one hundred and
twenty days after the date of enactment of this Act. Effective upon the date
of enactment of this Act, the Federal Trade Commission is authorized and
directed to carry out the requirement.% of section 7A (b) (3) and (b) (4) of
the Act commonly called the Clayton Act, as amended by this Act.

Mr. FLowRs. Our chairmarr, Mr. Rodino. wrote the committee re-
port on the 1961 premerger notification and waiting bill. There are
some differences between these earlier bills and this one. The 1957
bill required advance notification only for mergers involving com-
panies worth $10 million or more.

But this bill raises that limit to $100 million or more, largely in
recognition of 20 years of inflation. The 1959 bill set a premerger
waiting period of 90 days while this one provides for a 30-day period
which can be extended by 20 days or more.
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The underlying purpose of those early bills remains the purpose of
this one-to stop potential monopolies before they are created by
stopping illegal mergers before they take place.

This bill seeks to achieve that goal. It will provide the Government
with advance information about large mergers and a reasonable time
to analyze that data. If the proposed merger then appears to be illegal,
the Government will have a fair chance to stop it before it takes place.
Otherwise the Government can challenge illegal mergers only after
they are completed, in a divestiture proceeding.

But untangling two companies after their assets and companies
have been merged is costly, time consuming, and is rarely successful.
It has been compared to "unscrambling the eggs in an omelet." Our
first witness spent years trying to unscramble the omelet created by
one illegal merger.

lie finally succeeded but that one case, I understand, Mr. Watkiss,
last ed 17 years, and went to the Supreme Court 6 times. I want to yield
to my distinguished colleague, the gentleman from Illinois, Mr.
McClory.

Mr. Mc0oIoy. Thank you, Mr. Chairman.
I welcome the testimony we are about to receive in this hearing and

in our consideration of this important legislation. The antimerger
law does Jot prohibit conduct as such but conduct which has an anti-
competitive effect. Thus it is often difficult for either participants or
observers to determine whether the antimerger law has or has not been
violated.

But here more than elsewhere in our antitrust laws the national
policy is not so much to punish the violator as it is to protect competi-
tion. No criminal sanctions await the violator of the antimerger law
as they do the violator of the Sherman Act, and that is as it should
be.

But rather than showing weakness in our commitment to the anti-
merger law, the nonpunitive approach underscores the paramount
significance of a policy which is too important to our national well-
lbing to predicate enforcement on criminal law terms. This law has
not worked that well. The prohibitions are more majestic than effec-
tive. The good faith of business and fear of litigation have been the
substantial reasons for adherence to the law.

But for those who act in bad faith or those who have no fear of
litigation, the antimerger law has not been effective. In our search for
solutions we must not overlook the fact that mergers are necessary
to the health of the general economy and necessary to the viability
of individual businesses on many occasions.

Thus we must strike a balance in trying to make the law to ban anti-
competitive mergers more effective. We must not exact too great a
price from those who participate in mergers that are in the public
interest.

Ilow much dare we bother the good in order to stop the bad? This
bill has five major points. It would provide for notification, a waiting
period, automatic temporary restraining orders, a shift in the burden
of proof for preliminary injunctions, and an escrow arrangement.
Mr. Chairman, I would think that a balance of competing interests
would require us neither to accept nor to reject all of these points.
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I trust these hearings will shed light on these issues so we can make
informed and responsible judgments in our markup of H.R. 13131.Thank you.Mr. FtLoWERS. Mr. Watkiss, we want to welcome you to this sub-
committee. I understand you have a prepared statement for us.

[The prepared statement of David K. Watkiss follows:]

STATEMENT Or DAvI K. WATKISs, LAWYER, SALT LAKF CITY, UTAH

I am David K. Watkiss, a lawyer from Salt LAke City, Utah, and am pleased
to respond to your request to testify on H.R. 13131 on the need for premerger
notification. My comments represent personal views developed largely during
my seven-year experience as Chief Counsel for the ultimately successful appli-
cant in the divestiture proceeding United States v. Bl Paso Natural Gas Company.
This important enforcement action, discussed and reviewed in numerous articles
and characterized in a Wall Street Journal editorial "Antitrust Gone Mad," In-
volved most of the classic issues of divestiture and provided a concentrated
practical course in the problems of divestiture.

If a premerger notification requirement like the one proposed had been on
the books 20 years ago, I would probably never have had this interesting ex-
perience, but more importantly, the public and the courts would have been
spared the ordeal of the El Paso case. Notice and information from the major
western Interstate pipeline of its intention to acquire the only other Interstate
pipeline west of the Rockies would have produced a stay of the stock acquisition
or at least an Injunction against the subsequent merger and thus, the preven-
tion of the 17-year restraint of competition in western natural gas markets. An
effort by the Department of Justice to obtain a restraining order when the stock
acquisition was announced was denied by the trial court even though the Su-
preme Court, when it reached the merits of the merger in 1964, unanimously
found in so many words that "if El Paso can absorb Pacific Northwest without
violating 17 of the Clayton Act, that section has no meaning in the natural gas
field." 376 U.S. at 602. If there had been no merger the case would have ended
then. but another 10 years were required to accomplish the Supreme Court order
requiring "divestiture without delay". Despite this prolonged and unsupport-
able delay, the El Paso case had a salutary effect because the business com-
munity observed the Justice Department and courts persevere until a Satisfactory
remedy was finally achieved.

A brief description of the history of this divestiture case illustrates why
legislation such as you are considering is needed to avoid the damage to the
public Interest that results from years of protracted litigation during the course
of which a monopolistic or anticompetitive condition was allowed to continue
because of noeffective means at the outset to stop the unlawful acquisition and
no efficient means to unravel it expeditiously. The El Paso litigation and the
diffiviltes encountered in structuring a divestiture decree to meet the criteria
required by the Supreme Court emphasizes the need to avoid divestiture by main-
taining the separate identities while the violation is litigated If this can he
reasonably and responsibly accomplished. While a successful divestiture was
finally obtained, the period of time required with its attendant economic uncer-
tainties and changing market conditions, together with the considerable ex-
pense and effort needed to achieve a satisfactory result graphically illustrates
tho deAlrnbility of this legislation.

El Paso Natural Gas Company (El Paso) was organized and commenced
business as a natural gas pipeline transmission company in 1W.2R. It begnn sip-
plying natural gas to the State of California in 1947 Pacific Northwest Pipeline
Corporation (PNW) was certifld by the Federal Power Commission in 19.55
to supply naturAl gas to the Pacific Northwest. particularly the States of Oregon,
Wnqhlngton and Idaho. The PNW pipeline was constructed to deliver as Psup-
pliPR from the San Junn Bsin In northwestern New Mexico. Supplemental sources
of gas were obtained by PNW from Canada.

PNW. with an excess supply of natural gas for Its new and developing market.
beran discusslons with certain California consumers to determine if It could
supply California. El Paso. the sole supplier of gas from outside California
thereupon commenced negotiations to acqiiire all of the stock of PNW and this
stock acquisition was consummated in 1967. Almost immediately, the Justice
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Department filed suit against El Paso under § 7 of the Clayton Act contending
that the acquisition substantially lessened competition in California.

A month after the filing by the Justice Department, El Paso applied to the
Federal Power Commission (FPC) for approval of an asset merger of the
two companies under 17 of the Natural Gas Act. Confusion and controversy
followed over which forum should proceed first, with the District Court finally
deciding to wait for the Commission to proceed. In December of 1959, the FPO
approved the merger which was thereafter immediately consummated.

The State of California appealed the FPO order. In 1962, the United States
Supreme Court vacated and remanded the case to the United States District
Court for the trial of the Clayton Act violation holding that the Clayton Act
suit against El Paso's acquisition of control should have been tried in the Federal
District Court before the FPC permitted the consummation of the merger and
that the regulatory authority of the FPC did not empower the Commission to
immunize the transaction against antitrust attack under 1 7 of the Clayton
Act.' Subsequently, in 1964, a unanimous Supreme Court found that the ac-
quisition violated 1 7 of the Clayton Act and with but one dissent ordered "di-
vestiure without delay" remanding the case back to the District Court for
compliance with the mandates

In 1965, the District Court endorsed a plan of divestiture negotiated by El
Paso and the Justice Department. However, this decision was appealed to the
Supreme Court by three appellants, who bad unsuccessfully attempted to in-
tervene in the case and to be heard on the conditions of the divestiture plan.
The Supreme Court reversed determining that Intervention should have been af-
forded to all persons who might be adversely affected by the disposition of the
acquired property, overturned the divestiture decree, and laid down criteria
for an effective divestiture.'

Divestiture hearings began In 1967, with intervention granted at the outset to
29 new parties which included most of the western states and all of the cus-
tomers of El Paso. There were ten applicants to acquire the new company who
were required to present their respective qualifications, divestiture plan nnd how
they would operate the new company and particularly how they intended to
reinstitute competition in the relevant markets. This trial, known as Divestiture
II, was lengthy extending intermittently from mid-1967 to mid-1968 and gener-
ating some 11,000 pages of transcript. In an effort to insure the ability of the
new company to acquire the needed new reserves and to otherwise vigorously
compete, the District Court finally chose the financially strong and experienced
Colorado Interstate Gas Company (CIG), the only gas pipeline operator among
the applicants, to acquire the new company rather than selecting a sale to
interests outside the gas pipeline industry. This choice raised antitrust problems
on its own for the anti-competitive restraints found objectionable in the orig-
inal acquisition were likewise raised by the new company being divested to an-
other potential competitor In the California or northwestern markets and an
actual competitor for gas supplies for such markets.

This decision was appealed to the Supreme Court and despite subsequent at-
tempts by the parties to dispose of the appeal, the Supreme Court In an ex-
traordinary, unprecedented action, again overturned the divestiture plan.'

Petitions for rehearing delayed remand of the case to the District Court for a
year. but finally, in 1970, new divestiture hearings were commenced with the same
parties, but this time with only seven applicants for acquisition. The difficulties
of establishing a New Company that could compete as effective as PNW had
been able to do, some 115 years earlier, despite changed economic circumstances in
the natural gas industry where competition had shifted from markets to ob-
taining natural gas supplies, was manifest to all. Lengthy hearings were again
required to solve these Issues, extending into 1972 and generating 9.0MW pngea
of transcript. The District Court's decision was appealed to the Supreme Court
gain, but this time the Supreme Court refused review, and the lower court's
de ision became final In March of 1973.

The court proceedings were thus finally concluded some 1( years after the
suit was filed and 9 years after the acquisition was held illegal and "divestiture

(rzfarria v. FJ.P.O., 869 U.S. 482 (1962).
9 r"fted Rtates v. El Paso Natural Go Co., 876 M.8. 651 (1964).
's(adcode Natural Goa Co. v. E Paso Not. Gtt* Co., 36 U.R. 1059 (19A7).
*?1tah Ptib. Retm. Comu'ui v. St Paso Natural Gas 0o., 895 U.S. 464 (1969) reb. denied,

399 U.S. 937 (1970).



60

without delay" ordered. However, there was still a number of difficult tasks to
be performed before divestiture could actually be effected. Negotiations were
required to resolve Issues which the court had left open such as the purchase
price to be paid and the disposition of nonutility assets. Thereafter, months
were spent restructuring the long term debt to be assumed by the new company.
Terms and conditions of new bonds and debentures had to be agreed upon and
the complex documents then printed and signed by over ninety institutions. The
printing bill alone for these debt Instruments exceeded % million dollars and
El Paso had an even larger bill for printing new instruments that it required.
Also, during this final period, the staffing of key positions, structuring of organiza-
tional charts and final development of operational plans had to be completed,
together with the creation of detailed accounting procedures and computer
programs.

The substantial expense involved In the prosecution of the El Paso ease from its
initiation in July of 1957, until divestiture was finally achieved in February of
1974, has never Ieen publicly documented. Colorado Interstate expended a total of
$'2 million as an applicant In both of these divestiture proceedings. The Apco
C1roup, the ultimately successful. applicant, expended over $1 million in only the
final hearings in Divestiture III. The cost of organizing Northwest Pipeline and
struetutring it. for divestiture exceeded $2 million with additional long term debt
roll-over costs of approximately $850,000 and an FPC filing fee of approximately
$200,000 for the required certificate.

In addition to the lengthy and expensive conrt hearings and the extended period
thereafter before divestiture could be effected, there were also activities con.
earning this case in both the Senate and House of Representatives of the
United States Congress with attendant expenditure of substantial sums. On
several occasions El Paso attempted to preserve the illegal merger by promoting
special interest legishtion In the form of a "Forgiveness Bill". Prolonged uner-
tainty as to when divestiture would take place, who wmld acquire the divested
proirties, and what gas supply the acquiring firm would have caused great
anxiety in the western gas markets. Because of this understandable concern
and the mounting skepticism that a satisfactory divestiture would ever be
necomplishcd considerable support developed for this special legislation.

This support was, of course, organize-d and orchestrated by El Paso which,
with Its great resources, was able to muster an Impressive political effort that
almost succeeded In obtaining the special bill. The 1ill's supporters argued that
comlwtition could not Ie re-created after years had pls4ed and market conditions
had changed and that the divestiture wmold create two weak utilities while
destroying a strong one to the prejudice of the public Interct. These contentions,
although contrary to the evidence presented In the divestiture proceedings, were
widely accepted. One discerning voice likened the pleas for special legislatton
to the sitluaton where a burglar pleads to keep stolen goods because he can put
them to greater advantage than the true owner.

I am happy to report that the new company created by the long-delayed
div titure is alive and well and that none of the ominous predictions material-
ized. While "divestiture without delay" was not achieved, I believe the funda-
mental goal of antitrust policy was finally fulfilled by re-establishment of the
status quo anti acquisition. However, the extraordinary expenditure of time and
resources devoted to this effort makes one wonder If there isn't a better way
to effectuate the important public policy of # 7 of the Clayton Act. While there
i tin tally of the total cost in obtaining divestiture, It ran Into many millions,
employed for years dozens of lawyers, accountants and others, consumed great
quantities of the scarce judleial and law enforcement resources and permitted
a noncompetitive market structure to exist for a decade after that market struc-
tur,. had been declared unlawful by the high Court -Another uncalculable cost
was incurred by the diversion of substantial time and energy of key El Paso
executilves from their Important duitles of running a major utility and develop-
Ing new sources of energy suplplles because of the inordinate demands made upon
them In the, defense of this antitrust proceeding.

There are a number of reasons supporting this proposed legislation, but the
avoidance of the necessity of an extended, costly divestiture proceeding In cer-
tainly one of the most Important. Divestiture is, at best, a difficult remedy, with
an Inherent risk that it will not succeed. Nevertheless, divestiture where feasible,
is in most Instances, the only truly effective remedy for consummated violations
of 1 7 of the Clayton Act because it is the only possible way to restore something
close to the premerger competitive situation.
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In Internatlomi Salt Company v. United Statee, Justice Jackson pointed out.
the importance of securing such effective relief from trade restraints In anti-
trust cases:

"A public Interest served by such civil suits is that they effectively pry open
to competition a market that has been closed by defendant's illegal restraints.
If this decree accomplishes less than that, the government has won a lawsuit and
lost a cause."'

Unfortunately, a number of cases reveal a clear victory in the battle of proving
a violation, but something far less than victory in the vitel remedial phases
the goal of antitrust enforcement.

While new legislation to improve antitrust enforcement is necessary, It must be
carefully considered and constructed because all mergers and acquisitions are not
anti-competitive and, in fact, some are pro-competitive and economically desir-
able. Therefore, such activity should not be unduly Inhibited. It is necessary that
the government's challenge of acquisitions and mergers which appear to threaten
competition should be based upon an informed understanding of the facts to the
fullest extent possible. I1ls requires the divulging of Infornmtion by the parties
and a reasonable opportunity for government review. Furthermore, a court should
have an adequate record on which to exercise its discretion to prohibit or allow
the consummation of acquisition or merger pending final Judgment. Finally, it
Is necessary for effective antitrust enforcement that the profits and advantages
of an unlawful acquisition should, to the fullest extent pos-Rible, be removed.
I believe that your bill as drafted, adequately fulfills the,*, mes.

If the eggs of a potentially unlawful acquisition or merger can be kept un-
scrambled and the economic incentives of pursuing such acquisitions and mergers
or of delaying any subsequently ordered divestiture can hie wiitnuiz7ed or removed,
the El Paso experience may become an object of historical ilri,,sity rather than
an unfortunate and exaggerated example of the necessary course of a divestiture
proceeding.

TESTIMONY OF DAVID K. WATKISS, ESQ., WATKISS & CAMPBELL,
SALT LAKE CITY, UTAH

Mr. WAius. Thank you, Mr. Chairman.
Mr. Fi owmS. I think we will probably have some questions for you

afterwards. Had we had this legislation over these last 20 yean you
might not be with us here today.]tut wo certainly want to welcome you
in the obvious event that we have not had this legislation for 20 years.

You may proceed as you see fit.
Mr. WATKiSs. Thank you, Mr. Chairman. I am a lawyer from Salt

Lake City, Utah, who tries a variety of lawsuits and I do not hold
myself out as a particular expe i in antitrutst.

I happened to be retained as chief trial counsel by the ultimately
successful applicant in the El Paso case and spent 7 interesting years
learning all a)out divestiture. The ease, with which I am sure you are
all familiar, was a very important enforcement action. It has ben dis-
cussed and reviewed in many articles and featured in many seminars
and speeches.

The Wall Street Journal had an interesting characterization of it
called "Antitnst Gone Mad." This case, however, involved most of
the cla."ic issues you find in divestiture eases and provided me and
many other people with a concentrated, practical course in the prob-
lems of divestiture.

If the Eisenhower effort had succeeded some years ago and we had
put on the books at that time legislation of the type you are consider-
ing, the 17-year saga of the El Paso case would not have come about,
and the public would have been spared that long ordeal.

'382 U.S. 892, 401 (194).

74-02G--- -5
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Prior notification that the El Paso, the major western interstate
pipeline, was about to acquire Pacific Northwest, the only other in-
terstate pipeline in the West, would in my opinion haveproduced an
injunction staying the merger and thus the prevention of the ensuing
17-year restraint of competition in the western natural gas markets.

An effort by the Department of Justice to obtain a restraining or-
der when El Paso's stock acquisition of Pacific Northwest was an-
nounced was denied by the trial court even though the Supreme Court,
when it reached the merits of the merger in 1964, unanimously found
in so many words that "if El Paso can absorb Pacific Northwest with-
out violating section 7 of the Clayton Act that section has no mean-
ing in the natural gas field."

If there had then been no merger, the case would have ended there,
but another 10 years were required to accomplish the Supreme Court
order requiring "divestiture without delay." Despite this prolonged
and unsupportable delay, the El Paso case, I believe, had a salutory
effect because the business community observed the Justice Depart-
ment andi the courts persevere until a satisfactory remedy was finally
achieved.

A brief description of the history of this divesiture case illustrates
why legislation such as you are considering is needed to avoid the dam-
age to the public interest that results from years of protracted litiga-
tion, (luring the course of which a monopolistic or anticompetitive con-
dition was allowed to continue, beeau.e there were no effective means
at the outset to stop the unlawful acquisition, and no efficient means to
unravel it expeditilosly.

The El Paso litigation and the difficulties encountered in structur-
ing a divestiture decree to meet the criteria required by the Supreme
Court emphasize the need to avoid divstiturc ly maintaining the sepa-
rate identities of the parties to the proposed merger while the viola-
tion is litigated, if this can be reasonably and responsibly accom-
plished.

While a successful divestiture was finally obtained, the period of
time required, with its attendant economic uncertainties and changing
market conditions, together with the considerable ex pnse and effort
needed to achieve a satisfactory result, graphically illustrates the de-
sirability of the legislation that you are presently considering.

Prior to World War IT, the California naturaT gas market was sup-
plied from in-state sources. Immediately after the war, El Paso Nat-
ural Gas Co. began to supply California with gas from outside the
State. California was a burgeoning market which provided a great
opportunity for a small, growing company. Pacific Northwest Pipe-
line Corp. (PNW) was certified by the Federal Power Commission in
1955 to supply natural gas to the'Pacific Northwest, particularly the
States of Oregon, Washington, and Idaho.

The PNW pipeline was constructed to deliver gas supplies from
the San J*uan Basin in northwestern New Mexico. Supplemental
sources of gas were obtained by PNW from Canada.

PNW, with an excess supply of natural gas for its new and develop-
ing market, began discussions with certain California consumers to
determine if it could supply California. As soon as PNW began these
discussions in the California market, El Paso, the sole supplier of
gas from outside California, began looking on this new entity west
of the Rockies as a possible acquiree-something that should be ob-
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tained if at all possible in order to maintain the California market
for itself. El Paso and PNW commenced negotiations. In 1957, about a
year after Pacific Northwest actually began doing business, El Paso
finally acquired the PNW stock. Almost immediately the Justice
Department filed a section 7 Clayton Act case contending that
the acquisition substantially lessened competition in the California
market.

A month after the filing by the Justice Department, El Paso applied
to the Federal Power Commission for approval of an asset merger
of the two companies under section 7 of the Natural Gas Act. Confu-
sion and controversy followed over which forum should l)roceed first,
with the district court finally deciding to wait for the Commission to
proceed.

In December of 1959, the FPC approved the merger which was
thereafter immediately consummated.

The State of Calif(rnia appealed the FPC order. In 1962 the U.S.
Supreme Court vacated and remanded the case to the U.S. district
court for the trial of the Clayton Act violation, holding that the
Clayton Act suit against. El Paso's acquisition of control should have
been tried in the Federal District Court before the FPC permitted the
consummation of the merger and that the regulatory authority of the
FPC did not empower the Commission to immunize the transaction
against antitrust attack under section 7 of the Clayton Act.

Subsequently in 1964, a unanimous Supreme Court found that the
acquisition violated section 7 of the Clayton Act and, with but one
dissent, ordered "(livestiture without delay," and remanded the case
to the district court for compliance with that mandate.

A year later, in 1965, the district court endorsed a plan of divesti-
ture negotiated by El Paso and the Justice Department. However, this
decision was appealed to the Supreme Court by three appellants, who
had unsuccessfully attempted to intervene in the case to be heard on
the conditions of t'he divestiture plan.

The Supreme Court reversed, determining that intervention should
have been afforded to all persons who might be adversely affected by
the disposition of the acquired property; overturned the divestiture
decree; and laid clown strict criteria for an effective divestiture.

Divestiture hearings began in 1967, with intervention granted at
the outset to 29 new parties. including most of the Western States and
all of the customers of El Paso. There were 10 applicants to acquire
the new company who were required to present their respective quali-
fications, divestiture plan, and details on how they would operate the
new company and particularly how they intended to ireinstitute com.
petition in the relevant markets.

This trial, known as Divestiture II. was lengthy, extending inter-
mittentlv from mid-1967 to mid-1968 and generating some 11.000
pages ot testimony. In an effort to insure the ability of the new com-
pany to acquire needed new reserves and to otherwise vigorously com-
pete, the district court finally chose the financially strong and experi-
enced Colorado Interstate G:us Company (CIG), the only gas pipeline
operator among the applicants, to acq uire the new company rather
than selecting a sale to interests outside the gas pipeline industry.

This choice raised antitrust problems on its own, for the anti-com-
petitive restraints found objectionable in the original acquisition were
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likewise raised by the new company being divested to another potential
competitor in the California or northwestern markets, and an actual
competitor for gas supplies for such markets.

his decision was appealed to the Supreme Court and despite subse-
quent attempts by the parties to dispose of the appeal, the Supreme
Court in an unprecedented action, again overturned the divestiture
plan.

Petitions for rehearing delayed remand of the case to the district
court for a year, but finally in 1970 new divestiture hearings were
commenced With the same parties, but this time with only seven appli-
cants f-'r acquisition.

The difficulties of establishing a new company that could compete
as effectively as PNW had been able to do, some 15 years earlier, de-
spite changed economic circumstances in the natural gas industry
where competition had shifted from markets, to obtaining natural gas
supplies, was manifest to all.

Lengthy hearings were again required to solve these issues, extend-
ing into 1972 and generating 9,000 pages of transcript. The district
court's decision was appealed to the Supremne Court again, but this
time the Supreme Court refused review and the lower court's decision
became final in March of 1973.

The court proceedings were thus finally concluded some 16 years
after the suit was filed and 9 years after the acquisition was held
illegal and "divestiture without delay" was ordered. However, there
were still a number of difficult tasks to be performed before divestiture
could actually be effected.

Negotiations were required to resolve issues which the court had left
open, such as the purchase price to be paid and the disposition of non-
utility assets. Thereafter, months were spent restructuring the long-
term debt to be assumed by the new company.

Terms and conditions of new bonds and debentures had to be agreed
upon and the complex documents then printed and signed by over 90
institutions. The printing bill alone for these debt instruments ex-
ceeded one-half million dollars, and El Paso had an even larger bill
for printing new instruments that it required.

Also, during this final period, the staffing of key positions, structur-
ing of organizational charts and final development of operational plans
had to be completed, together with the creation of detailed accounting
procedures and computer programs.

The substantial expense involved in the prosecution of the, El Paso
case from its initiation in ?July of 1957, until divestiture was finally
achieved in February of 1974, has never been publicly documented.

Colorado Interstate expended a total of $21.) million as an applicant
in both of these divestiture proceedings. The APCO group, tile ulti-
mately successful applicant, expended over $1 million in only the
final hearings in divestiture III.

The cost of organizing Northwest Pipeline and structurinc, it for
divestiture exceeded $2 million, with additional long-term det, roll-
over costs of aproximately $850,000, and an FPC filing fee of approxi-
mately $200.000 for the required certificates.

In addition to the lengthy and expensive court hearings and the
extended period thereafter before divestiture could be effected, there
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were also activities concerning this case in both the Sei~ate and House
of Representatives of the U.S. Congress, with attendant expenditures
of substantial sums.

On several occasions El Paso attempted to preserve the illegal merger
by promoting special-interest legislation in the form of a "forgiveness
bill." P'rolonged uncertainty as to when divestiture would take place,
who would acquire the divested properties, and what gas supply the
acquiring firm would have caused great anxiety in the western gas
markets.

Because of this understandable concern and the mounting skepticism
that a satisfactory divestiture would ever be accomplished, consider-
able support developed for this special legislation.

This support was, of Cou-sre, organized and orchestrated by El Paso
whicl, with its great resources. was able to muster an impressive, politi-
cal effort that. almost succeeded in obtaining the special bill. The bill's
supporters argued that. competition could not be recreated after years
lad passed and market conditions had changed and that the divestiture
would create two weak utilities while destroying a strong one, to the
prejudice of the public interest.

These content ions, although contrary to the evidence presented in the
divestiture proceedings, were widely accepted. One discerning voice
likened the pleas for special legislation to the situation where a
burglar pleads to keep stolen goods because he can put them to greater
advantage than the true owner.

I am happy to report that the new company created by the long-
delaved divestiture is alive and well, and that none of the ominous
plredi tions materialized. While "divestiture without delay" was not
achieved., I believe the fundamental goal of antitrust policy was finally
fulfilled by establishment of the status quo ante acquisition.

However, the extraordinary expenditure of time and resources de-
voted to this effort makes one wonder if there is not a better way to
effectuate the important policy of section 7 of the Clayton Act.

While there is no tally of the total cost in obtaining divestiture, it
ran into many millions, employed for years dozens of lawyers, ac-
countants, an'd others, consumed great quantities of scarce judicial
and law enforcement resources, and permitted a noncompetitive mar-
ket structure to exist for a decade after that market structure had
been declared unlawful by the Supreme Court.

Another unealcuilable cost was incurred by the diversion of sub.san-
tial time and energy of key El Paso executives from their important
duties of running a major utility and developing new sources of
energy supplies, beca'ise of the inordinate demands made upon them
in the defense of this antitrust proceeding.

There are a number of reasons supporting this proposed legisla-
tion, but the avoidance of an extended, costly divestiture proceeding
is certainly one of the most important. Divestiture is, at best, a dif-
ficult remedv, with an inherent risk that it will not succeed.

The history and the statistics that your staff has developed will show
this. Nevertfieless, divestiture where feasible, is in most instances, the
only tnv effective remedy for consummated violations of section 7 of
theClatvon Act because it is the only possible way to restore something
close to the premerger competitive situation.
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In International Salt Company v. United States, Justice Jackson
pointed out the importance of securing such effective relief from trade
restraints in antitrust cases:

A public interest served by such civil suits is that they effectively pry open to
competition a market that has been closed by defendant's illegal restraints. If this
decree accomplishes less than that, the government has won a lawsuit and lost a
cause.

Unfortunately, a number of cases reveal a clear victory in the battle
of proving a violation, but something far less than victory in the vital
remedial phrase, the real goal of antitrust enforcement.

While new legislation to improve antitrust enforcement is necessary,
it must be carefully consideredand constructed because all mergers and
acquisitions are not anticompetitive, and in fact some are procompeti-
tive and economically desirable.

Therefore, such activity should not be unduly inhibited. It is neces-
sary that the Government's challenge of acquisitions and mergers which
appear to threaten competition should be based upon an informed
understanding of the facts, to the fullest extent possible.

This requires the divulging of information by the parties and a rea-
sonal)le o)portullity for Government review. Furthermore, a court
should have an adequate record on which to exercise its discretion to
prohibit or allow the consummation of an acquisition or merger pend-
ingfiial judgment.

Finally, it is necessary for effective antitrust enforcement that the
profits and advantages of an unlawful acquisition should, to the fullest
extent possible, be removed. I believe that your bill, as drafted, ade-
quatel y fulfills these needs.

If the eggs of a potentially unlawful acquisition or merger can be
kept un scrambled, and the economic incentives of pursuing such acqui-
sitions and mergers or of delaying any subsequently ordered divesti-
ture can be minimized or removed, the El Paso experience may become
an object of historical curiosity-rather than an unfortunate and exag-
gerated example of the necessary course of a divestiture proceeding.

Thank you for the opportunity of making this statement. If you have
any questions, I will gladly try and answer them.

MI. FLOWERS. Thank you very much, Mr. Watkiss. Do you have any
figures that would indicate the profits, on a daily basis, that El Paso
earned because of the acquisition of Pacific Northwest?

Mr. WATKISS. I believe at the time we were in our hearings it was
determined by the economic information provided by El Paso that they
realized some $10 million a vear in net profits. Some of the people
sitting there with little else to (1o figured out that this totaled about
$28,000 a day. So they could afford to pay for the big battery of
lawyers, accountants and others working on the case.

Mr. FLOWERS. That sounds like a profitable violation-of the anti-
merger laws there. I hope this bill won't. be accused of being an antijobs
bill. Employment incentives and job bills are what the Congress is con-
cerned with now.

The current status in this field creates a lot of jobs for lawyers.
Mr. WATKISS. It was said that the case would not end until all the

lawyers got their children through college.
Mr. FILOWERS. I am honored to meet a man who has had a career case.

We don't see many of those down in Tuscaloosa, Ala.
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Did the Government try to get a temporary restraining order in the
El Paso case?

Mr. WATKISS. I was not involved at that time and I speak from hear-
say, but it was my understanding that they tried to block the merger
after it had been approved by the Federal Power Commission but that
was unsuccessful.

Mr. FLOWERS. Do you have any knowledge of how many Government
attorneys were involved in the El Paso matter?

Mr. WATKiSs. I think this is one of the great problems I saw in this
case and that is the imbalance in resources that were brought to bear.
El Paso is one of the major utility companies in this country with tre-
mendous resources.

They hired the very best in lawyers and public relations firms, ex-
perts of all kinds. When they came into courtroom, they were well
)repared and presented a great position. The Government on the other
iand-and I think it is notorious in the history of antitrust enforce-
ment-tliey really make the big effort in proving the violation.

Once they prove the violation, then they can come up on the Hill
and say, "We won another one," when appropriations time comes
around, so that is the big issue: Winning the case. But, when you get
down to the vital goal of antitrust, namely the remedial phases, for
some reason or another, the resources just are not there.

When you get in a courtroom with a judge in complicated, tech-
nically complex, industrial litigation, here is the Justice Department,
in our case represented by one man with no backup, no accountants
and really no help contesting against this very, very large, well-
financed, experienced utility.

It really wasn't a fair contest. That is why T think it took so long
because the Supreme Court could see that and they kept referring it
and sending it back for an appropriate remedy.

Mr. Fi4ows.m. One of the basic issues is who should have the burden
of proof in the hearing on a preliminary injunction. Is it fair for it to
be on the Government, or should it be on the merging party?

Mr. WATKISS. Well, I know this is a matter of some controversy and
I will give you a personal opinion. It seems to me that it would be
better for industry to take the burden on themselves. The reason I
say that is this: You can't have it both ways.

'You want to have a short period to determine whether or not there
is a probable violation, so that the merger should be stayed-and it
should be a short period. You don't want to discourage appropriate
acquisitions and mergers. Therefore you can't string it out for a long
period of investigation and development of facts.

From what I have seen of the Government, it does not have the
resources and the manpower to really develop the facts quickly so it
can go to a court and put on an informed, appropriate presentation.
So if industry wants to have the short period, and I think they should
have it, then I think the burden should be on them, because before
they move they have made a very careful investigation.

They know the industry. They know the economics of the industry.
They know how the company to be acquired fits into the overall
picture and how their company fits into the picture. They are in a
position to come forward quickly and make a presentation to the court
as to why the acquisition is in the public interest, why it does not
violate the law or why it should not be stayed.
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So in this balance, that is where I think the burden ought to be.
Mr. FLOwERS. Is there any incentive now on the parties to litigate

speedily the possible merger divestiture trials ?
Mr. WATKISS. Not at all. That is a problem, a big problem. The

El Paso case pointed that up. I don't accuse El Paso of doing anything
wrong. But why should they amputate a vital organ quickly ? There is
no incentive at all. Just the opposite: They enjoyed $10 million a year
plus the control of the western gas markets which they had
monopolized.

Mr. FLOWERS. There is always a chance somebody is going to come
along and say you don't have to divest.

Mr. WATKISs. There was a chance they might get special relief and
get to keep it.

Mr. FLOWERS. What about a premerger court battle? Do the parties
have any incentive to speedily litigate there?

Mr. WATKISS. I would defer to people more expert than I. I feel
when I speak to a group like this on the El Paso case, I am more of
an exhibit than a witness. The experience I have had in this case and
what I do know-

Mr. FLOWERS. Around here, we call you a gentleman with a lot of
seniority.

Mr. WVATKiSs. Bank mergers as I understand it are automatically
stayed. This has proved to be very effective and I believe that they
have found out that they oftentimes get those problems solved in a
matter of days or a few months, as distinguished from the problems
in the other areas where you don't get that cooperation.

I don't think with the' right information the Justice Department
would be moving in many of these cases to obtain stays. I don't think
it will become a big problem in the courts and I know it is going to
save tremendous amounts of time and resources in the event you can
avoid divestiture.

Mr. FLowE is. I yield to the gentleman from Illinois at this time.
Mr. MCGLORY. Thank you. Thank you for very interesting state-

ment alkd your very helpful advice to t&is subcommittee, Mr. Watkiss.
I wanted to pursue the questioning along the lines started by my

colleague, Mr. Lowers. Under this bill, the respondents would be re-
quired to furnish such information and such material as required
initially during the 30-day period and then during the extended
period.

Of course the Federal Trade Commission and the Attorney Gen-
eral have other resources for getting information with respect to
corporations and corporate activities. Then I wonder why, after fur-
nishing that information you still feel that a preliminary injunction
should become final unless the respondent establishes or the corpora-
tion establishes its innocence? The burden is placed on the respond-
ent to vindicate itself.

Mr. WAr iss. The way you phrase the question points up my con-
cern. I think what happens in these matters is it is not a matter of
establishing guilt or innocence. I think rather than merely dealing
in probability courts in the past have indicated a great reluctance
to move into a stay of a big business transaction.

There has been very few effective restraints that have been obtained
by the Department of-Justice, I think. Again I have not made a careful
statistical review of this but-this is my understanding.
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I think if you leave it in the discretion of the court and the court
is looking at the probabilities and the defendant in effect comes in
with all of the information that it has obtained before it decided to
move, and certainly if it knows it has got to make a showing in the
court if the Justice Department initiates any type of action, it will
be more careful in preparing the facts before it moves.

I think it would be much more effective. You have got to remember,sir, that judges by nature are conservative people and there has been
a great deal of judicial reticence and judicial caution that has been
exhibited in the past, particularly in this area.

I think judges are responsible people and I think when the facts are
put before them, I think they will make the proper determination.
It is my opinion that the defendant is in a much better position to
make the case.

It is not the proving of innocence or the proving of guilt. It is
merely the probabilities, the probability that the Government does
not have a case, the probability that the public interest will not be
damaged.

Mr. MCCLORY. Isn't this a new development in the law, though, for
the defendant l You are right, the word "probability" is used. But
for the defendant to establish that the plaintiff, the United States,
does not have a reasonable probability of ultimately prevailing is a
new standard.

Mr. WATKISS. I think it is a change but it is not unique. I think
the bank law requires an automatic stay: but this one is not automatic.
You will have an automatic stay for a short period but then a court
will make a determination. It will be at the discretion of the court as
to whether or not that preliminary injunction will be granted.

Mr. McCLoRY. It seems to me that we are providing some new
initiatives, new weapons, new tools for the Attorney General for the
Federal Trade Commission by requiring notice, and requiring the
production of information.

We are about to act on legislation to provide for civil investigative
authority. With these other tools we are putting into the hands of the
Government, would you be unhappy if we say the injunction ought
to be based on the case made out by the Government?

Mr. WATKISS. I would not be unhappy and I think all of these things
are steps in the right direction. I am only expressing a personal opin-
ion. I can't say to you that I am sure I am right.

Mr. McCrORY. There are some questions raised as to this part of the
bill, in addition to furnishing the information, the defendant is re-
quired to disprove the Government's case before the Government
makes its case.

Mr. WATKISS. My views, I think, were developed, certainly, from
the experience that I have had. I also participated in some hearings
on the Senate side and as I recall at that time Mr. Kauper who heads
up the Antitrust Division expressed similar views.

That comes about from practical experience and knowing judges
and how they operate. It is based on that 25 years in the courtroom.

Mr. McCL*ORY. The defendant does have information available after
furnishing-

Mr. WATwss. But you see, oftentime we talk about 20 days and 30
days as if that is a long period. You are dealing with some very com-
plex problems, and whether or not you have the'adequate staff and the
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resources down the street in the Department of Justice to really get
into it and be able to properly analyze it and present it in a satisfactory.
manner, as to that, I have some doubt.

It gives them enough information to decide whether or not they
should move. But whether or not they can go before a court and make
an informed showing of the type the court is entitled to, I have some
doubt.

Mr. MCCLORY. That might support further modification of the
length of time.

Mfr. WVATKISS. If you are going to put the burden on the Govern-
ment, you have got to give them adequate time. If you want a shortened
period, you are going to have to put the burden on the acquiring party.

Mr. FLOWERS. The gentleman from Ohio, Mr. Seiberling.
Mr. SEIBERLINo. Thank you.
Since- the final disposition of the El Paso case, has anyone brought

any damage actions against El Paso or the other merging parties un-
der the Clayton Act?

Mr. WATKISS. No; not as far as I know. It was strictly an action by
the Government to effect a divestiture, to end a violation that affected
the competitive market area in the west.

Mr. SEIBERLINO. Do you feel that the threat of damage actions for
violations of section 7 is a threat that has much deterrent value?

Mr. WATKSS. I am not sue I can adequately respond to that. I per-
sonally don't have any such feeling. But it may be only because I have
not had enough exposure.

Mr. SEIBERLINo. I don't either because no one has tyer successful ly
brought a damage action for a violation of section 7. So while it is
theoretically possible, I imagine that the problems of proof would be
extremely difficult. The reason I am asking this is because there is no
real deterrent against going ahead with a merger even if you think it
might violate section 7.

Is that correct?
Mr. WATKISS. I think that is absolutely right. There is no deterrent.

The acquiring company has everything to gain and nothing to lose
right now.

Mr. SEIBFARLINO. Well now, let me say that I have spent a great deal
of time in this field. In fact, I would say of all my antitrust work, that
was my major responsibility in 21 years of practice.

The' largest portion of the time was spent. on mergers, only I was on
the side of the companies wanting to merge.

I might say that having had to approve legal fees for some of the
firms including some involYed in this El Paso case, I can appreciate
how expensive it was. Of course, there are times when the mere require-
ment of premerger notification, let alone a stay, would prevent a mer-
ger from ever going ahead because the parties sometimes fel unless
they consummate the merger before their competitors or someone else
finds out about it, that is the end of it.

While that may be awkward from the standpoint of the parties con-
cerned, I wondered, do you feel that has in itself any anticompetitive
effect? In other words, could pot the requirement of prenotification
plus the requirement of a delay in the merger until the procedures con-
templated by this act are completed kill some mergers or prevent them
from getting very far?
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Mr. WATriss. I am not sure it will kill them but it will have the
effect of making the business community a little more responsible and
in and of itself it is a positive element here.

Mr. SEIBEMUNG. Well, I would not say that the companies that are
trying to merge a business are necessarily irresponsible. rhey are only
looking at it from their own point of view. Of course, keeping open our
competitive system also ineans allowing businesses freedom to act in
connection with acquisitions or sales, as well as requiring them to
con p)ete.

My question is whether you think that the prevention of mergers
which do not have any serious anticompetitive effects but which are
prevented because the parties feel they can't go through this procedure
would itself have serious anticompetitive implications?

In other words, would this bill have an anticompetitive result in that
sense?

Mr. WATKISS. I don't think so. I think again it has to be properly
enforced. With proper enforcement which I feel confident will be the
case, I think it is a bill that will be beneficial.

I don't think you will have any serious detriment on the economy
or the business community and I think it is clearly in the public
interest.

Mr. SEmIERLRNO. I ami inclined to agree with you, but I might say
some of our colleagues on the corporate side of the legal profession
disagree quite violent] y with that point of view.

Now I would like to ask you about paragraph 7(g) of the bill, on
page 11, which would require the court to enter a hold separate order
in merger cases. Do you think that that is essential ?

Mr. WATK[SS. If it requires the court to do so, I am not sure I am
in favor of that. I thought it gave the court discretion to do so.

I know the word "shall" is used there.
Mr. SEiEB.LING. "The court shall as soon as practicable enter an

order." It only does it upon pleas by the Attorney General or the
FTC. But if they apply, then-as I read it--it is mandatory.

Mr. WATKISs.'On line 14, it provides, "unless the interests of jus-
tice require otherwise."

Mr. SFBERLINo. You are right.
Mr. WATKiSs. This is what I think should be in the bill. I think the

court should look at each case and make a determination based upon
informed judgment.

Mr. SFABERLINO. I am not quite sure now that I read it again that
it is totally discret ionary. It says

Upon application of such, the Court shall enter an order establishing the
purchase price of the acquired stock and assets, requiring the person or persons
to maintain the personnel, assets stock, or firm as a separate entity unless the
Interests of Justice require otherwise, and may enter an order requiring the
profits to be placed in escrow.

I guess it does give the court discretion though it is a rather peou-
liarly worded section.

Mr. WATm:SS. It is. I read it with some concern because I don't think
it should be ait.ndatorv. I would suggest to whoever is marking the bill
up that they might add the word "and" at the end of line 11. It might
be a little easier to read and a little clearer.
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Mr. Sl nRUN0. In other words, you do not feel this should be man-
datory in every case?

fr. WATKI&8. I do not.
Mr. SmiBERIo. Do you feel that this bill will increase the burden

on the courts by making premerger actions more feasible and more
common lace, or will it more than be offset by the fact that the courts
will not be burdened with unscrambling the eggs after a mergerI

Mr. WATKISS. I am satisfied that is the case. I do not think it will
add burdens to the court. I think it will relieve burdens on the court.

Mr. Snrmmi No. Would you support a provision barring the dis-
closure of all required premerger information? The Senate bill I
understand had such a provision barring public disclosure otherwise
than at a trial, of course.

Mr. WATKISS. You are talking about confidentiality?
Mr. SEIBRIMNO. Yes.
Mr. WATKiS. I think there should be a confidentiality requirement.
Mr. SEznaIMIN¢o. What about the confidentiality of the merger itself ?
Mr. WATKIS8. To have effective cooperation, the business commu-

nity must know that the information it is providing will be treated
in a confidential manner until the public is otherwise informed through
other sources.

Mr. SEFIjIroJINO. Do you feel that the bill would adequately or does
adequately address the issue of tender offers, particularly hostile
tender offers?

Mr. WATKISS. I have a problem with that in one area and it may
be because I have not studied it with enough care. I believe that
tender offers should not be unduly inhibited and this requires the
appropriate timing, so that the Williams Act's 60-day requirement on
picking the stock up is protected.

I believe the way you have it, it still might work, but I should point
out that a stock acquisition is not in my judgment as serious as an
asset acquisition or a merger, because you can hold stock separately
and you can require the stock to be lirjuidated much easier than you
,can pull apart a company once the two have been merged.

I don't look at that as quite as serious a problem. I hope it does
not unduly inhibit a legitimate stock tender offer.

Mr. SEIIRERLNo. Suppose after control of a corporation is obtained
through a tender offer, there is next a move to, in effect, merge the
assets of the two corl)orat ions?

UMr. WVATKISS. That is what happened in El Pa-so and that is when
the trouble began, when they got a situation that required additional
10 years of court, time. Eveni the stock acquisition has dangers if it is
improper because you obtain control of the direction of the company.
So you just can't move it aside and say we can exclude it from this bill.
It. ought to be a part of it.

Mr. SF.InRANO. Well. do vou feel that the ability to move in at such
time as they announce that they are going to scramble the corporations
is sufficient protection from thie standpoint of getting the premerger
notification and all that?

Mr. WATKISs. No. I think the bill should apply to stock acquisitions
as well because there may be circumstances in the particular acquisition
which force the Government to move at the outset, to keep the acquir-
ing company or the one that intends to acquire the other company from
even obtaining stock.
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I think this should apply where appropriate.
Mr. SevEmIalo. I agree because once you get stock control, then the

court is going to be more reluctant to try to force divestiture, because
obviously this could be difficult from a financial standpoint and
financially destructive to the interests of the other stockholders.

But the bill, as I recall, exempts tender offers where the total amount
of stock involved or the voting stock would be 10 percent or less. Of
course, in some cases 10 percent might result in de facto control, though
it isn't likely in most cases.

Do you have any thoughts on that ?
Mr. WATKJss. I don't. I think that requires study to determine what

a proper time is or a proper amount is.
Mr. SEIBEL NO. Thank you, Mr. Chairman.
Mr. FowERs. The gentleman from Kentucky, Mr. Mazzoli.
Air. MAZZOLI. Thank you, Mr. Chairman.
I was wondering if the gentleman-if he would tell me in what

fashion the public was injured in the El Paso case?
Mr. WATrISS. That was the big argument engaged in around the

comer in the House Commerce Committee ronm and also on the
Senate side. There was the great contention that there are economies in
size and the bigger the utility, the better it is for the public interest.
Of course that is not what thelaw says.

What you had out there is the giant El Paso Natural Gas Co. becom-
ing an actual monopoly west of the Rockies. Whether or not that had
any serious impact upon the economy of California where the lessen-
in of co petition was alleged, market economists could only say
after careful study. I personally feel the merger had a damaging effect
on the development of needed gas supplies.

In the fifties. the battle was for markets. Today it is for gas supplies.
I know that. after El Paso acquired that pipeline, the competition to
develop gas supplies in the basins of the Rockies, the sedimentary
basins of the Rocky Mountains, stopped.

Once they acq, ired Pacific Nortiwest Pipeline Co., they disbanded
the explora'torv arm of the company because there was no one left to
compete with.'Earlier, of course, PNW had competed with El Paso.
Well, once they had acquired the company, they controlled it. They
could develop it if and when they needed it, but they were not forced
to do so by the pressure of competition.

That is not in the public interest.
Mr. MAZZOLT. Is public damage any facet to be considered under the

present law of mergrrs, and would" it be anything to be considered
under this bill that is now before the committee?

Mr. WATXISS. Well, I am not sure exactly what, you are getting at.
Mr. MAZZOLT. I am not sure I know what'I am getting at either, but

I am trying to educate myself about these bills and also about the
whole field you have been working in for most of your professional
life.

Would this public damage which you feel occurred, at least indi-
rectly, in the El Paso case, would that aspect have to be determined
by the courts to be present or potentially to exist in the future, before
a merger could be challenged under the present law, and before it
could be prohibited in the law that is now befor the committee?

Mr. WATRISS. Certainly the Justice Department won't move unless
they believe there is a probable violation. We are here talking about
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section 7 in the Clayton Act which prohibits mergers that could sub-
stantially lessen competition or tend to create monopolies.

If the acquisition is not going to have that potential harmful effect,
the Government is not going to move. This bill, of course, is designed
to help them make their move, and help make their enforcement much
more effective than it has been in the past. If we believe now in anti-
trust and free and open markets and economies, certainly this bill I
think will aid in that effort.

Mr. MAzzoLI. You indicated that. the Government tried to enjoin the
El Paso nierger by getting a temporary restraining order, but that it
was refused by the court. As I understand here from counsel, it is be-
cause the Government had not proved that the merger was clearly
illegal.

Could that same situation prevail if this proposal before the sub-
committee were to become law? Would there be that problem of one
court feeling one way and another court another?

Mr. WATKiss. There is always that problem. Anyone who walks into
a courtroom knows that some judges are receptive to certain positions
and others are not. That is why you want to try to make the intent
of Congress as clear as possible. In your declaration of policy, or
wherever you spell out the intention of Congress, you want that judge
who will read what you have enacted to know the purposes and thfe
goals that you are seeking.

More than that I can t say, because as I say every situation is far
different.

Mr. ,MAZZOIJ. I guess what I am driving at is do you think we are
going to cause too much paperwork. and cause too many proper mergers
to become caught up in this procedure, and therefore in effect inhibit
the public interest or cause it harin by throwing roadblocks in the
path of lawful mergers I

Mr. WATKIS. I don't believe so. I think legislation such as you are
considering has been urged by knowledgeable people for some 20 years,
as the chairman has indicated. I think it is late in coming.

Mr. MAZZOLT. I have been asked to bring up some points here about
some time limits, though I am not sure I fully understand them. On
page 2 of the bill, the notification and waiting' period required by this
section-beginning on line 20--shill expire 30 flays after the lpers.on
subject to subsection (a) files certain paper. with the FTC. or until
expiration of any extension which is referred to on page 7. 1 wondered
if you have had a chance to study that to determine whether or not
there can be several of these extensions of 2(0 days, or whether that
means only one 20-day extension, or whether in your study of the bill
you put. any emphasis on that?

Mr. WATh5S5. I really have not. As I read it. the Government has
a right after they have received the initial sw of information to re-
quest additional (lata if they feel it to be necessary.

Once they receive the requested information, they have 20 days there-
after to further consider it. I assume that that is all.

Mr. MAzzoLT. I was asked to try to make the record clear on that
point.

Mr. WATmIss. I want to make it, clear. I am not in favor of permit-
tirg the Government to drag this out unduly. I think decisions need to
be made because certainly the companies that are involved just can't
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be involved in something protracted, a long, administrative type of
hearing.

Mr. MLAzzou. Let me ask you this one question, sir, to wrap up my
time. If we could roll the clock back 7 or 8 or 10 years back to when this
Eol Paso merger occurred, and had a bill like H.R. 13131 been law at
that point, what would have been the difference given this new law?

Mr. WATKISS. I don't think we would have ever had the El Paso
problem, if you had had this legislation on the books in the 1950's.

Mr. MAZZOLI. Why would we not have had the El Paso entangle-
mentt

Mr. WATKiSS. This bill would have precluded the merger that took
place. so even if they had attempted the stock acquisition, there-would
h ave been an effective way to separate the two, by spinning off the
stock, and we would have been saved about 10 years of divestiture
effort.

I, at least, think that would have clearly happened. Them is a likeli-
hood in my view that you would have never had the initial stock ac-
quisition had there been a premerger notification requirenunt and an
opportunity for the Government to move in.

Mr. MAZZOLT. The Government would have been able to move in a
different fashion had this matter been law at. that. point?

M r. WVATKISs. That is my opinion. There weie some n)eople of the
view and some very responsible law firms that gave El Paso some
opinions that the antitrust law did not apply to this merger, because
El Paso was a regulated utility.

Mr. MAZZoL. Since there was difference of opinion on the part of
many skilled lawyers, I wondered if the El Paso case was not one of
those monumental legal cases which occur every now and then, that
becomes one of those landmark cases. I wondered if we will not We
entangling smaller, less important companies.

Mr. WATK88. I don't think you are passing this just because of El
Paso.

Mr. SrEnBFRiyv!o. There is another case involving Kennecott Copper
and Peabody Coal in which the courts upheld the FTC determination
that the acquisitions was in violation of section 7, as I understand it. I
frankly had very grave doubts as to the wisdom of that decision. It was
a rather close situation because Kennecott was not really in the coal
business in any significant way, even though Peabody was the biggest
coal company.

I wondered if you might have a situation where in a premerger case
the court might decide that the merger was OK and let it go ahead,
where it was a close case as perhaps this was.

Wouldn't that permit some mergers that would, if litigated after
the fact, be held to violate section 7 r

Mr. WATKTss. You know, I have heard of Kennecott and Peabody
and where you were referring to it earlier, that case crossed my mind.
I always thought that was a stock acquisition and there was not a
merger.

Mr. SiFETRLiNO. I am using merger in a generic sense. It was a stock
acquisition.

Mr. WATKIss. I think they were having trouble selling the stock and
that shows again the acquisition of stock itself is a problem very
often.
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Mr. SsumLwo. That is correct. But assuming that was a borderline
case, where you have a borderline case and the court rules in that pro-
merger proceeding that it is OK for the merger to proceed, that may
in some cases cause a merger to stand that would otherwise fall if it is
attacked after the fact, as I see it. Is that a problem a likely problem.

Mr. WA.Tx Well, certainly everything should be done to make
responsible judgments early because the longer the delay, the greater
the problem. That I think is the purpose of this bill, so that informed
iud ments can be made earlier and so the Government can move and
-go business community will know where they stand on these things
and the Justice Department will and the public will, and you wont
have these interminable delays and the stifling of competition and un-
certainties in the marketplace existing for a number of years.

Mr. S xRnuNo. What you are saying is if there is a premerger pro-
coding and the court holds that the merger may proceed, then it is
going to be much more difficult later for the Government to upset that
merger, even though theoretically they still have the power to do so.

I know that when you get a ruling from the Justice Department
or FTC on a merger, theoretically that helps you if later the Govern-
ment decides to attack the merger-again using "merger" in a broad
Sense.

Most businessmen don't want to get a ruling because they say, "What
is the use of applying for the ruling, because it does not bind the Gov-
ernment anyway. But I think from the standpoint of business, that
a premerger ruling by the court that the merger was OK would have a
far more binding effect as far as protecting those parties against a later
effort to upset that merger, than if they had not had the premerger
ruling. .

From that standpoint it might be beneficial to the merging parties
in terms of keeping the merger from becoming unglued by Govern-
ment attack at a later time. Would you agree ?

Mr. WATrISS. I think that is certainly probable although the early
determination b the court is based again on probability. The subse-
quent trial may develop facts that had not been developeA at the outset
that would justify a different conclusion.

Mr. SEIBERLrwO. That is always a possibility.
Mr. Fwowms The gentleman from New Jersey, Mr. Hughes.
Mr. Huons. Thank you, Mr. Chairman. I have no question&
Mr. FtOWERS. Mr. Vatkiss, we again want to thank you for after

17 years coming to this subcommittee and giving us briefly a good
insight into your experience, and some guidance on this legislation.

Counsel I
Mr. POT.K. I would like to draw your attention to subsection (d) (4)

on page 9 of the bill which deals with the burden of proof in pre-
liminary injunctions. Could you generally state what the law is today
with regard to the Government's burden of proof?

Mr. WATKiSs. Well, again, I did not make a careful study to come
and dazzle you with my knowledge of all the rules. As I recall, you
are dealing with Federal Rule of Civil Procedure 65, governing tem-
porary restraining orders and preliminary injunctions, which I think
is what your question is about.
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That really spells out the very short period for which you can
obtain a temporary restraining order, only 10 days, plus an extension,
and the requirements for issuing a preliminary injunction.

I think what you basically have here is the Government showing
its probable right to relief, and the probable danger or danger to
the public interest if relief is not granted. Sro y,-u have in effect a
twofold.burden or two layes that you are going L.c surmount to justify
relief.

Mr. PoLK. I take it from reading the language of (d) (3) that some-
thin is done other than merely shift the burden to the defendant, for
the defendant has to show-at least on the first point-that the United
States does not have a reasonable probabiliy of ultimately prevailing.
But with regard to the second factor of irreparable injury, it is not
irreparable injury to the market, but irreparable injury to itself which
is the issue.

That isa different question, isn't itI
Mr. WATK!is. That is possible. I have not focused on that. Therefore

I would be reluctant to take your time for my views. I am not sure
exactly what they mean by that because the only thing I believe they
could show is that there would be some financial detriment to them.

I don't believe that is any valid basis.
Mr. POLK. If you read the proviso, that seems to be taken away.

That was going to be my next questions. Showing loss of anticipated
financial benefits from the proposed acquisition or merger shall not be
sufficient to warrant denial, modification, or conditioning of such in-
junction." If you take that right away, what can the defendants offer
toprove irreparable injury to themselves?

Mr. WATKISS. Well, I think the pertinent inquiry is really the dam-
age to the marketp lace or the damage to the economy if the merger goes
through--or the [ack of it. It seems to me what the defendant would be
interested in showing is, one, there is little probability that the Govern-
ment will be able to show a violation, and two, even though they could
show the violation under the circumstances of a particular acquisition,
it will not have any permanent or seriously damaging effect that
cannot be remedied by appropriate judgment of the court.

Mr. POLK. I take it that when you spoke awhile back in favor of
shifting the burden of proof at this stage, you were speaking in favor
of a shift in the burden of proof as you just explained it?

Mr. WATxrss. That was what I was contemplating, sir.
Mr. POLK. Thank you.
Mr. SEIBRLNG. Will the gentleman yield I
Mr. POLK. Certainly.
Mr. SEMERLINO. As I understand this bill, it does not at all change

the substantive law of section 7. So, if any of the legal justifications
that are used under section 7 or are permitted under section 7 are there,
then they could be advanced as a basis for showing that the Govern-
ment did not have a reasonable probability of ultimately prevailing.

For example, if they could show that the company being acquired
was a failing company, presumably that would meet that burden- if
the court found in fact that it was.

Would it beyour interpretation that there was any greater burden
placed on the defendant m terms of the quality or quantity of proof

74-026--70-----6
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required to show these various justifications, or merely that they have
to come up with the proof instead of waiting for the Government to
advance its case?

Mr. WATKISS. It was certainly my understanding from the reading I
had made of the bill and also the experience that I had reviewing the
bill that was presented in the Senate that you were not changing the
issues. In other words, the issues before the court remain the same
and as you point out, there is no change in the substantive law.

You are merely shifting the burden from the plaintiff to the
defendant.

Mr. SLIBERLTNO. We are shifting the factual burden rather than
the legal burden.

Mr. WATKiss. Right, who goes forward. Who must make the
presentation.

Mr. Fjow.aRs. Mr. Watkiss, thank you.
Our next witness is Eleanor 31. Fox, Esq., of Simpson, Thacher and

Bartlett of Now York City, who is representing the American Bar
Association. We want to welcome you. I understand you have a short
statement. You are giving us views of the American Bar Association,
a rather large and diverse body I might say, and perhaps there are
diverse views within the association.

If you would wish to comment on the diversity as you proceed, that
would be in order, too. You may proceed as you see fit.

TESTIMONY OF MS. ELEANOR M. FOX, ESQ., SIMPSON, THACHER &
BARTLETT, NEW YORK CITY, ON BEHALF OP THE AMERICAN
BAR ASSOCIATION

Ms. Fox. Thank you. I am glad to be here today. I have a prepared
statement on behalf of the American Bar Association. I would wel-
comle the oj )portunity to say a few words about the diversity of the
ABA and about how the ABA position came into being.

Before I do go to the prepared statement, in partial response to Mr.
Watkiss, I would like to read a couple of lines from a recent opinion,
United State. v. AMAX. I want to read these lines not as a full answer
to the El Paso problems, and not as an example of the way things
usually are, but as an example of the way things sometimes are and I
hope they can be.

This is an action brought by the Government, a merger case, against
AMAX and Copper Range. The case was filed by the United States
on August 25, 1975. The defendants voluntarily agreed to postpone
the closing of the merger pending the result of an expedited trial.

There was a 4-day trial from September 16-19, 1975. The trial was
concluded and the opinion was written and filed on October 24, 1975,
within 2 months after the filing of the complaint. The AMAX prece-
dent is exemplary, and shows how the El Paso problems can be avoided
even under the present law.

Now I should like to turn to the genesis of the ABA position on the
bill. The first step in formulating that position was a study by the
section 7 (Clayton Act) Committee of the ABA, which I chair. The
section 7 committee submitted a report after soliciting all the mem-
bers of that committee for their views. There are more than 100 mem-
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bers of the section 7 committee alone. The persons who wrote the report
initially were Phillip Proger, Tom Ford, William Pinzler, and myself.
Lawrence Slade wrote a dissenting report, urging that the bill be
fully supported on the grounds that mergers produce unhealthy con-
centrations of power and our laws should be strengthened against
them. Another member urged flat opposition to the bill on the grounds
that mergers are generally procompetitive and that there should not
be obstacles in their way

The majority recommendation was approved and adopted by the
Council of the Antitrust Section, after the section solicited views of
all members, and by the Board of Governors of the ABA.

I turn-now to my statement on behalf of the ABA.
H.R. 13131 is intended to aid antitrust enforcement against il-

legal mergers. It would not change rules of legality, but it would
change procedures. The essential changes it would make fall into four
categories:

1. Premerger notification.
2. A 30-day waiting and discovery period which could be extended

by 20 days or more.
3. Automatic temporary restraining orders, with a shift of burdens

from plaintiff to defendant on the ensuing motion for a preliminary
injunction, and

4. Where a preliminaryy injunction is not entered, a nearly automatic
hold separate order and a mandate to deprive the losing defendants
of the benefits of the acquisition.

The first two categories are aimed at giving the Government suffi-
cient knowledge and sufficient time to sue and to seek preliminary re-
lief when appropriate. We believe these are proper objectives. We
think a premerger notification program and a waiting or notification
period for certain merging companies could be salutary and would
be an aid to antitrust enforcement.

But the last two categories are, in our view, unnecessary and overly
restrictive. Their predominant effect will be to deter or abort lawful
business transactions. If a merger is probably unlawful, the courts
will grant a preliminary injunction under principles prevailing today.

If it is probably lawtul, it sems wrong that the courts should stand
in its way at the outset of a litigation or impose penalties on the loser
at the conclusion.

I should like to deal in greater detail with each of the four cate-
gories of the bill.

First, premerger notification:
We support in concept notification of mergers over a minimum

value. Of course thOe Federal Trade Commission already has a similar
program. The premerger notice provisions of the bil do not add a
good deal to the existing FTC requirements, but they do include more
mergers jurisdictionally, they do insure notice reasonably prior to
consummation of the transaction, and they do make the filings directly
available to the Assistant Attorney General in charge of the Antitrust
Division.

We believe such additions are salutary.
However, we believe the notice provision suffers from overbreadth.

It requires the reporting of $10 million acquisitions by $100 million
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companies. Such acquisitions are probably not likely to offend the
antitrust laws.

Inclusion of all such transactions is likely to deluge the antitrust
authorities with meaningless paper and immerse them in unnecessary
administrative duties. The Federal Trade Commission has used the
more realistic reportin minimum of $250 million in sales of assets,
and apparently, according to the testimony of former FTC Chairman
Engman, it has found this minimum satisfactory.

As Chairman Engman said:
If we have to conduct full investigation of all mergers exceeding the $100 mil-

lion assets i sales test... the fruits of our efforts might not be worth the cost.

I go now to the waiting period.
A short waiting period sufficient to give the Government time to,

analyze transactions would be an aid to responsible antitrust enforce-
ment. Thirty days would seem to be a reasonable time. The bill allows
an additional extension of 20 days after receipt of information and
documents requested by the Government. This add-on period may
present problems that, hould be cured.

The most obvious problems inhere in the tender offer situation. The
offering company must, under the Williams Act, accept tendered stock
within 60 days of tender or risk its withdrawal.

To cure the time problems caused by the possibly extended waiting
period, we propose the following: In order to take advantage of the
discretionary tlme extension, the Government should be required to
make its request for information and documents within 10 days after
notification is filed.

Third, temporary restraining orders and preliminary injunctions.
Subparagraph (d) of the bill would grant the Government a tem-

porary restraining order at its will, and on the ensuing motion for
preli-minary relief the usual burdens would be shifted.

The preliminary injunction would issue unless defendants show that
the Government does not have a reasonable probability of success on
the merits, or that defendants will be irreparably injured by loss
other than loss of benefits of the transaction.

We oppose these provisions. We think that no automatic stay is
necessary beyond the specified waiting period of at least 30 days.

We believe, further, that when the Government decides to challenge
a merger as illegal, it should have the burden of proving its right to
relief, just as every other plaintiff in virtually every other case must
sustain a burden of proof.

Presumably within the notice period the Government will have
assembled sufficient facts to prove that it is entitled to preliminary
relief, if it is so entitled.

The burden that the bill would place on defendants--to prove
that the Government has no reasonable chance of success-would be
a hard one to carry, and one would expect preliminary relief to issue
even whare the Government's case is thin.

As experience teaches, the grant of preliminary relief often aborts
the deal. Therefore, we can exp many lawful transactions, and
even procompetitive ones, to be fruiistra-tl. The present law that the
Government just show a reasonable likelihood of success seems a far-
fairer allocation of the burdens.
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The problem of automatic and near automatic stays is magnifie4
in tender offer cases where entry of the order will almost surely kill
the tender offer. Therefore the case is particularly strong for eliminat-
ing tender offers under the Williams Act from subparagraph (d).

Indeed, we believe subparagraph (d) should be eliminated in its
entirety, except for its very salutary expediting procedures, for the

-existing law governing temporary restraining or ers and preliminary
injunctions is fair and effective.

Finally I turn to hold separate orders, escrowed profits and dis-
gorgement of benefits.

Subparagraph (g) mandates a hold separate order unless justice
requires otherwise, authorizes escrowing of profits, and empowers the
court to order disgorgement of the benefits of the transaction.

This provision is, of course, intended to cover those cases in which
no preliminary injunction issues under paragraph (d). It is hard to
understand how such restrictions are merited in a case in which the
Government--to borrow words from subparagraph (d)-does not
have a reasonable probability of ultimately prevailing on the merits."

In any event, a hold separate order-although at times appro-
priate-should be won by the plaintiff in an adversarial proceeding, or
negotiated.

Subparagraph (g) provides also that the court may order that
profits of the acquired firm, or stock or assets, be placed in escrow,
and that the court may deprive the losing defendant of all benefits
:of the violation. These provisions are apparently intended as a deter-
rent to illegal acquisitions, and as a method of preventing acquiring
companies from profiting from their illegal acts.

In the abstract, these objectives are salutary; but in practice we
fear the provisions may be anticompetitive as well as unfair.

They may be unfair because the subparagraph (g) case is the case
of a merger that on its face is probably lawful; for either the Govern-
ment has not deemed it important to seek preliminary relief, or its
motion for relief has been denied. There would seem not to be a public
interest in penalizing a company that made a probably lawful merger.

The provisions may be anticompetitive because they tend to dampen
the acquirer's incentive to improve the performance of the acquired
firm. The acquirer is likely to prefer to spend its money and efforts
where its investment is a surer one.

The ill effects may be pronounced in the case of an acquired firm in
need of new capital, new facilities, or new management. The bill
would deter these infusions, while competition policy should encour-
age them.

We believe that subparagraph (g) provides disincentives to com-
petition and unfair penalties and we oppose it.

In conclusion, we favor premerger notification and a reasonable
waiting and discovery period, during which the Government may
gather information sufficient to make enlightened decisions whether to
sue and whether to seek preliminary relief.

Having this information, the Government will be well situated to
get preliminary relief wherever it is reasonably likely to prevail on the
meant&

When the Government's case is so thin that it is not likly to prevail,
we believe the merging companies should have the right to consur-
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mate their transaction, and we believe they should fully retain their
incentives to operate efficiently and to compete effectively. I thank you
very much.

I would be very happy to hear and try to answer any questions you
may have. In the event that the ABA has not addressed itself to the
question, I will be testifying personally. I would like you to assume
that my testimony will be personal unless I state otherwise.

Mr. SmEERtmINO. Thank you, Ms. Fox. In other words, you are testi-
fying as an individual and not as a representative of the ABA?

Ms. Fox. Where I can testify for the ABA, I will so state and I will
do so.

Mr. SEIBERLTNO. I see.
Ms. Fox. A number of questions have been suggested to me that I

know that ABA has not specifically addressed.
Mr. SEIBERLING. But your prepared statement is authorized by the

ABA's section on antitrust laws?
Ms. Fox. The position was approved and adopted by the council and

by the board of governors of the ABA.
Mr. SEBERING. I am a member of that section and have been for

quite a few years and I wondered, just so that we can eliminate or at
least discount any likely bias, wouldn't. you say the ABA's antitrust
section is overwhelmingly composed of lawyers engaged in represent-
ing defendants in antitrust litigation, or house counsel for corpora-
tions?

Ms. Fox. I have not made a survey. The ABA encourages persons of
all views to belong.

Mr. SEIBERLING. I understand that but I am referring now to the
section on antitrust law. They always seem to come down rather
strongly on the side of the not strengthening the antitrust laws, al-
though I must say that I think your statement is very carefully
thought out and has some very cogent points.

I am not trying to detract from it. I am merely trying to get it in
context.

Ms. Fox. lo the best of my ability and the ability of my colleagues,
we do what we think is right rather than to represent private interests.

There are many who truly believe that the bill would be against
competition and is not an improvement to competition.

Mr. MCCLORY. Would the Chairman yield?
Mr. SrEaiIIRIINO. I will but I would fike to comment. T think that is

absolutely true and I know that there are a great niny people from
some of the most outstanding law firms that have among the largest
corporations in the country as their clients, and who believe very
strongly in the principles of the antitrust laws and try to get their
clients to conform to them.

And I am not suggesting that the position of the section is biased
deliberately. I am merely suggesting that if the people are mostly en-
gaged in representing one Point of view, that, that is bound to color
their point of view. Just as the previous witness undoubtedly has a
coloration on the other side of the coin, so to speak, this is probably
true of your counsel, too.

Mr. McCLORY. Among the counsel that serve on the antitrust section
of the American Bar Association, there are included those who would
be representing corporations endeavoring to resist a merger as well as
those who are trying to affect a merger; is that true ?
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Ms. Fox. You raise a very interesting point. In this world of tender
offers and takeovers, firms that represent corporations have clients on
both sides of the case very often. We also find that large corporations
are more willing to sue larger corporations for monopolistic practices
and for other reasons.

So today a number of people in large firms have had experience as
plaintiffs lawyers as well as defense lawyers.

Mr. SEIBERLING. I think the gentleman makes a very good point.
As a matter of fact, some years ago, you may recall, Northwest In-

dustries tried to take over the B. F. Goodrich Co. by tender offer. It
just happens that while I worked at that time for a competing com-
pany, Goodyear--Goodrich is the other guy, you may recall-the whole
community which I happened to represent was up in arms about this
effort by a foreigner from Illinois to try to move in and take over one
of our leading companies.

The State of Ohio actually enacted some changes in its corpora-
tion law to help block that and it was successfully blocked. I think the
gentleman makes a very good point.

Ms. Fox. Yes.
Mr. SEIBERAI4 .G. I will admit my own coloration. I am still smart-

ing a little bit from the ABA's unwarranted opposition against an-
other bill, the Antitrust Parens Patriae Act. They came down pretty
hard against it and they never accepted our invitation to appear in
person and testify in the hearings, though we had hearings 2 years
in a row.

They merely submitted a statement after the fact attacking the
bill. So I am a little bit unhappy with the ABA's section on anti-
trust law for that reason and I am frank to say so. Someone from the
ABA testified before the Senate subcommittee- but not before the
House Judiciary Committee.

I let that pass because I just thought I ought to state that I have
a little bit of personal feeling in this matter.

Ms. Fox. I don't understand that to be the case, but I will inquire
about it.

Mr. SRIBERTINo. Isn't it a fact that the ABA did not testify on the
previous bill before this committee and only submitted a statement
even though we invited them both times?

Mr. DUDLEY. That is right.
Ms. Fox. It is possible that the statement was not approved unti-

after the hearings were closed.
Mr. DrDFY. That is what happened. There was a statement in

preparation but it was not approved until after the hearings closed.
Ms. Fox. The ABA is interested in testifying on such issues. Mr.

Allen Holmes testified on S. 1284 before the Senate Judiciary Com-
mittee.

Mr. SEIr..,LTNGo. I felt they came on a little strong and we did not
have a balanced statement of the kind that you have made.

It seems that you make a very good point that perhaps requiring
reporting of $10 million acquisitions by $100 million companies. while
it does not affect a large number of companies-I understand there are
only about 1,000 companies with assets of more than $100 million in
the country-nevertheless, it could be a burden that is more than the
Justice Department and FTC can handle if all of these mergers took
place.
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On the other hand, I am informed by counsel that last year there
were less than 100 mergers that would be covered by this till. Over
the last 5 years, there have been somewhat more than 100 such mergers
per year, but it is still a fairly small amount considering there are
several thousand mergers every year.

Would you like to comment any further on this in the light of that
observation?

Ms. Fox. I myself am skeptical about the statistics. I have seen
statistics regarding mergers of certain asset sizes rather than sales
sizes which indicate relatively small numbers of mergers that would
fall within reporting requirements.

It is possible if you look to annual sales rather than assets, you would
find a much larger number. I don't know the figure exactly, but my
impression is that it is quite a lotliigher, very substantially higher than
100 a year, that would be taken in by the reporting requirements.

Mr. SIBERLiNO. Well, if we changed it to 250 million as you sug-
gest by quoting the FTC requirements, of course section (b) (2) of
the bill would apparently give the FTC and the Justice Department
the power to make rule covering smaller mergers where they felt it
was necessary.

So I wondered if that might still-provide the additional flexibility,
or do you feel that that section is improper also?

Afs. Fox. I would like to read (b) (2). What page is that?
kr. SEmID mLINO. It is on page 3.
Ms. Fox. Yes. I believe that that clause, which starts: "(2) Notwith-

standing any other provision of law"-I believe that that clause
contains some ambiguity. I think you may be implying broad Govern-
ment power from the words: "Notwithstanding the applicability of
subsection (a) of this section, no person shall acquire stock or assets
within 30 days after filing a notification."

Mr. SFJBERLING. Apparently the staff has interpreted this as giving
the FTC and the Justice Department the power to cover smaller
mergers than are specified in subsection (a).

Ms. Fox. The Senate bill at first contained a specific provision to
that effect, and it was dropped out. The FTC has such power and
it has exercised it in its merger notification program.

Also, the FTC now requires notification of particular mergers
of smaller size in areas that it has identified as problem areas. I
think the FTC has this power without this bill. I doubt that the
Justice Department does. I do not read this section as giving the Jus-
tice Department or the FTC any additional power in that regard. I
really think that all this section means is that no one within the
coverage of the bill where notification is required shall within the
waiting period merge unless the FTC or Assistant Attorney General
waives the waiting period.

Mr. SETBERmIN;G. Well, I certainly think we need some clarification
of the intent of this section of the paragraph and accommodation
with 4(A) on page 4, which apparently is interpreted to promulgate
rules of general or special applicability, in lines 18 and 17, as giving
them that power. If we are going to give them that power, we cer-
tainly ought to spell it out in unmistakable terms.

Ms. Fox. I don't read 4(A) as giving them that power. I read 4(A)
as giving them the power to m.nke rules within the confines of the
notification already authorized.
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Mr. SmBmuiaN. I thought you made a very good point with re-
spect to the subparagraph (g) on page 11, to the effect that this.
covers cases in which no preliminary injunction has been issued under
subparagraph (d). And therefore it is hard to understand how such
restrictions are merited where the Government apparently did not
think that there was a reasonable probability of its own case
prevailing.

Nevertheless, it can segregate the assets. I think that could be very
unfair and damaging to an otherwise proper merger. Similarly, it
could be anticompetitive, as you pointed out. However, to me that
emphasizes the importance of subparagraph (d) which allows the
Government to get a temporary restraining order and puts the burden
of proof on the parties to the merger.

Thirty days is not a very long time, even if extended by the addi-
tional 20 day-plus provision to receive and analyze evidence. It seems
to me that if the parties know that they are going to meet this
burden possibly, that they are going to have all of the evidence lined
up beforehand, whereas if they know that the Government has to
meet the burden, they are going to do everything they can to strin , it
out, and I know how they can do that because I have done it myself
many times.

The defendants' bar are past masters at dragging things out and
trying to delay. I wondered, looking at the realiies of the situation, if
it is really unfair to impose that burden on the merging companies.

Ms. Fox. I would like to deal with the problem from a different point
of view because as you have indicated, what you are interested in,
and I am interested in, too, is that the Government has the opportu-
nity to get the information so it can make its case it there is a case.

there has to be a strong obligation on a company to make that in-
formation available. I think the Government has to move rapidly and
diligently to ask the right questions and get the information.

As the bill is now written, the pressure is on the company to produce
the information. The Government can get an extension of time if the
company does not produce. So, if that is adopted, the Government
should be in a position to make its case if it has one. I don't think it
would be necessary to reverse the burden.

I do have some problem about an open-ended period of time for the
company to comply. This raises a little different problem from the
one you discussed. But if one does put a time limit on the length of
the waiting period, one wants to be sure that the company will com-
ply within the waiting period.

I would hope that in most cases the Government request would be
to the point and not unduly burdensome so that the company could
comply within the 30 days.

Mr. SFIBERLING. Perhaps we ought to write into this bill that if
the parties feel that the Government's request is unduly burdensome,
they can apply to the court for an order restricting it. I suppose they
can anyway under the Federal rules.

But who is in a better position than the parties themselves to come
forth with the evidence justifying the merger? As a lawyer for cor-
porations, I can say as far as internal rules are concerned, a company
could not go ahead with a proposed merger unless it had an opinion
from its own counsel that it would not run afoul of the Clayton Act.
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In order to give that opinion, counsel would have to do a very exten-
sive job of researching (he effect of the merger and the economics of
it and the relevant markets. So I really don't see where the companies
are not in a position to go ahead. In fact, I know in many cases we
volunteered' the information to the Justice Department and the FTC-
when they asked us about a proposed merger-in order to show it was
justified.

What is the matter with that?
Ms. Fox. The company is in the best position, and does have the

information, and what I want to see is that that information be shared
and shared immediately at the outset.

Mr. SETBERLINO. Why shouldn't they have the burden of showing
the probability?

Ms. Fox. This is a very basic jurisprudential issue-is the merger
presumed to be illegal before it is found to be legal or is the merger
presumed to be legal until it is found to be illegal?

I come out on the side of saying that the acts should not be pre-
sumed illegal, that the Government should come forward and make
its showing, carry its burden. However, its burden on motions for
preliminary injunction should not be so severe that the Government
cannot ever win.

In some judicial circuits, the rules are flexible enough so the Govern-
ment can win if it looks like the Government probably has a case.

This is so in the second circuit where I practice. Other courts say
the plaintiff, on a motion, must make a clear showing of probable
success, and if that is the test the Government may have too hard a
burden to carry, particularly because in many of these cases there are
difficult. fact questions.

But even if the Government can show that there is a serious fact
question, it can't always show that the facts will be resolved in its
favor.

I would like to see standards adopted like those the second circuit
uses. I don't know whether it should be written into the bill, but it
could be, to make it clear that you don't need "a clear showing of prob-
able success."

I talk for myself only and not for the ABA, because I have not dis-
cusced the issue or gotten approval.

There is an amendment that was proposed to S. 1284 which, I am
told, was proposed by Senator IHruska, which could make the govern-
ment's burden easier.

It is designated as amendment key No. 26 and I have supplied it to
your counsel. The test would be that'the Government would be entitled
to win on a motion for preliminary injunction where, "weighing the
equities and considering the ITnited States' likelihood of ultimate suc-
ces. such action would-be in the public interest."

The standard that has been applied in the second circuit is slightlydifferently stated, but I think has-very much the same effect. Ther
are two tests and the meeting of either one would give the plaintiff the
right to relief.

One says the plaintiff must show reasonable probability of success
plus irreparable injury. And in Government merger cases, irreparable
injury to the public is usually virtually presumed from a probably
illegal merger.
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The second test is the one that has the lighter burden for the Gov-
ernment. The plaintiff is entitled to preliminary relief where it-and I
will quote this--"has raised questions going to the merits, so serious,
so substantial and difficult as to make them a fair ground for litiga-
tion" and "where the balance of hardships tips decidedly toward the
party requesting the temporary relief."

The quotation is a quote within a quote, cited in Gauf & Vetern
Jndustrzes v. Great Atlantic & Pacific Tea Co., which is reported at
476 F. 2d 687.

Mr. SEMERLMNG. Is that a rule of court or is that a rule laid down in
a judicial decision?

Ms. Fox. It is a decisional rule. It seems to be changed slightly from
court to court and from time to time.

Mr. SBmERLTaNo. Well, that sounds like something we ought to give
very serious consideration to. I agree with you that it somehow goes
against my feeling as a lawyer that the burden of proof-that a merger
should be presumed illegal unless shown to be legal.

However, when you get into this whole realm of economic policy
and section 7 which deals with probabilities, it is a pretty vague area,
anyway.

I just am not sure that the question of legality versus illegality is
the concern here so nmch as economic policy. But I think you make a
very good point and I think it is something we ought to consider very-
carefully. Obviously the present state of the law is not satisfactory
either, and exhibit A is the El Pa8o Na-tural Gas case.

Ms. Fox. The El Paso Gas case is a travesty as far as judicial tinie,
parties time, and the public interest is concerned. I thi No. 1, that
it is unique. No. 2, the illegality as of the time of the proposed merger,
was not all as clear as some may think it was. There were serious prob-
lems of regulation versus antitrust, and whether the regulatory inter-
ests were paramount. There were also some questions of first impres-
sion because Pacific Northwest was not a direct competitor of El Paso;
Pacific Northwest had not sold in the market of El Paso prior to the
acquisition. It had solicited some customers of El Paso. The ca%. has
strong elements of potential competition-a rather new concept at the
time.

In other words, what I am saying is, at the time of the El Paso ac-
quisition, there did not appear to be a clear violation. At this moment
in time, it looks like a clear violation, and everyone says, how did that
ever get by I

Mr. SFmBERLtNO. I think I better yield to Mr. McClory or I will be
accused of attempting to monopolize.

Mr. McCr oRY. Thank you, Mr. Chairman. You mentioned in your
statement with respect to the subject of notification that there is an
existing Federal Trade Commission notification practice.

Ms. Fox. Yes.
Mr. MCCLORY. 'hat supports that practice ? Is it statute or regula-

tion?
Ms. Fox. It is a rule or regulation. It is not a statute.
Mr. McCLoRY. There is no existing statutory authority requiring

this giving of notice ?
Ms. Fox. That is right.
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Mkfr. McCroR'r. If we enact this legislation, that would be the first f
Ms. Fox. Yes.
Mr. McCronr. In the decisions that have come to your attention, nono

of them have established rules which would be binding on corporations
requiring them to give notice?

Ms. Fox. The FTO rules are binding and I believe there are penalties
for violations.

Mr. SEIMERLIo. As I understand it, the FTC does not have any
mandatory waiting period.

Ms. Fox. That is right. The FTC at first had a premerger notifica-
tion rule and it changed it to a merger notification rule that requires
notice in most of the covered cases 10 days after agreement in principle.

Mr. SEMIRL NO. There is no advance notice required?
Ms. Fox. It is technically not advance notice but it virtually always

is advance notice because usually 10 days after the agreement in prin-
ciple is substantially more than 30 days before the consummation.

Mr. McCLORr. Well, if they have that kind of rulemaking authority
and if they are enforcing it, why do we need a new statute to require
the giving of notice?

Ms. Fox. Under the bill, there are more mergers covered jurisdic-
tionally. The notification would go directly to the Justice Department
as well as to the FTC. It now goes directly to the FTC. It is available
to the Justice Department if they want to see all of the filings, but I
do not believe that the Justice Department, as a regular practice, sees
the FTC filings. The bill does much more than just notification. It
includes a waiting period and other provisions.

Mr. MOALRY. There is no penalty under the existing rule, is there?
Ms. Fox. There is a penalty of $100 per day if default continues 30

days after notice of default.
Mr. McC ORY. In the bill the penalty would be $10,000 a day for

merging without having given the notice. How do you feel about that
penalty ?

Ms. Fox. It is a large penalty, but I don't feel bad at all if the
illegally consummated merger is a clearly covered merger. It could
present problems if there are questions whether or not a particular
merger is covered. In that event, I would simply hope that the penalty
would not be applied.

Mr. McCronR. The only other problem is if there is no injunction
and there is a hold separate order to put the funds in escrow, and a
divestiture is ordered, to the extent practicable, the court may deprive
the violator of all benefits of the violation including tax benefits.

I suppose that is consistent with what the curt might order now
under the existing practice, is it not I

Ms. Fox. It is not clear to me that a court has the power to deprive
the violator of the benefits of the deal in the way of assessing a pen-
alty. However, the court does have the power to do various things
wlich could have a similar result. For example, the court can require
the acquiring company to set up a viable new company and to put
large amounts of assets in it.

Mr. iCr ~nR. Say there is an injunction which is dissolved on final
hearing, or thesis no injunction, and the merger goes ahead and it is
subsequentlv found in litigation that there is a violation of the anti-
trust laws. Do you think that this penalty should apply
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that it is probably anticompetitive to tell the company at the outset
that you are going to deprive it of the benefits of the transaction.
This means that the acquiring company is not going to invest in, and
put money into, the acquired company. It is not going to have the in.
centive to make it a strong, viable company. I also think that it is
unfair to have such a provision because these subparagraph (g) cases
are cases where the violation is probably not clear because the Govern-
ment either has not brought a motion for preliminary injunction, or
has lost that motion.

Mr. McCLoRY. While you are here and we have the benefit of your
expertise, you have made a couple of comments with respect to lan-
guage in the bill. If you would refer to page 3 of the bill, I would
like to ask you a few questions.

In subparagraph 2 beginning-"notwithstanding"--and so on? it
says, "No person or persons shall within 30 days following the filing
of the notification . . ." Actually what we mean is "No persons who
are covered by this act," which means companies with $10 million or
more in assets. So if we added after "persons" the words "described
in section 7A(a)," that would be more precise, would it not?

Ms. Fox. Yes, it would be.
Mr. MCCLORY. Then, again in subparagraph (2), we refer to "the

Assistant Attorney General may," and you want to put the word"merge"-well, I have to go back a little bit: "No person or persons,
described in section 7A (a), shall within 30 days following the filing
of the notification pursuant to paragraph 3 of this subsection, or until
the Federal Trade Commission and the Assistant Attorney General
may otherwise authorize under (c) (4), proceed to merge," and so
forth.

Ms. Fox. I did not follow that.
Mr. MOCLORY. Where do ou want the word "merge"I
Ms. Fox. "Acquire" is on line 16 which includes "merge."
Mr. McCiony. Merge might not be-
Ms. Fox. You are right. It would be more accurate to put "merge."
Mr. MoCi.y. Where would you put it I
Ms. Fox. Right before "acquire."
3Mr. McCLoRy. Would that improve it I
Ms. Fox. I think a couple of words might have to be changed just

for the rules of syntax, so that it reads proIerly. If you put "merge
with, or acquire, directl]y or indirectly, t who e or any part of the
stock or other share capital or of the assets of," that would do it.

Mr. McCLoRY. Thank you very much.
Mr. SZ!BERLINO. I would like to ask one other question. I do think

that there is some necessity of putting some pressure on the Depart-
ment of Justice not to drag these things out indefinitely, even if we
should go with the language in the bill that is before us.

Perhaps we could glean from the Second Circuit's rules some means
of doing this. Assuming we went ahead with this bill, luave you any
sutggestions as to how to cut it off at some point, and at least force the;
Government to make some additional application to show that they
are proceeding expeditiously?

Ms. Fox. Yes, I do have some ideas with respect to the Government's
request for information. Under the bill there is some ambiguity as to
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how long the Government can request information and how long the
waiting period can be extended. I think some changes in wording could
be made.

Mr. SEmIBLING. If you would like to give us your further thoughtson that for the record, we would be gla to include a letter or some-
thing to that effect if you want to think about it some more.

Ms. Fox. In substance, I would like it to be clear that the Govern-
ment must request the needed information promptly in order to be
able to take advantage of the tack-on period. It can request anything
it wants thereafter, but should not have the right to extend the wait-
ing period based on such later requests.

Mr. SrFIBz;UG. Should there be a "sunset" rule with respect to any
injunction so that they would have to come back and renew their re-
quest for injunction after a certain period of time? Suppose an in-
junction were granted-a preliminary injunction-under the provi-
sions of this bill? Should it have a time limitI

Ms. Fox. It is usually granted pending trial and I believe the bill
would require the expediting of the trial.

Mr. SEaiiaiiuqo. I wondered if there should be a mandatory limit
at which point the court would have to require rejustification of the
injunction. I just throw that out. You might want to think about it.

I want to recognize Mr. Hughes.
Mr. Huoihs. Thank you, Mr. Chairman. Thank you, Mrs. Fox, for

your testimony. I think you have made a lot of valid points. I am
sure you are concerned with shifting the burden, and also I have some
concerns about section (g). However, I am confused about your tes-
timony. I thought that you felt that some form of premerger notifica-
tion was important.

Yet as my colleague from Illinois was questioning you I got the
impression that you felt that perhaps there were presently tools that
would require notification within 10 days after a merger takes place.
Yet many companies are notifying in advance. Isn't that your
testimony?

If in fact premerger notification is good, why shouldn't it be stand-
ardized? W hy shouldn't we have a rule?

Ms. Fox. I believe it should be standardized. Perhaps I said some-
thing to confuse the record. The FTC has procedures that go a long
way. I nonetheless support the notification provisions of the bill be-
cause I think the requirement should be standardized.

Mr. HuGHS. Something else with regard to subsection (g), par-
ticularly with regard to the hold-separate and profit escrowing
aspects.

That subsection makes it mandatory. Would you favor a different
approach by a court or do you think a court already has that
discretion ?

Ms. Fox. On hold separate orders, there are clearly effective pro-
cedures by which a plaintiff can get a hold separate order.

Mr. HUoFE. Do you feel they are adequate at the present time?
Ms. Fox. I do feel they are adequate. I also think the language sue-

gested by the proposed 'Hruska amendment to S. 1284-Key amend-
ment No. 26--would be a good addition. I say this again personally,
for myself only. Here there would be enacted into law a clear provi-
sion making it relatively easy for the Government to get a hold sep-
arate order in a proper case.
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This provides that if the Assistant Attorney General demonstrates
to the court that it is necessary and appropriate to obtain a hold sep-
arate order, it may be granted. I think such addition would be salutary.
I know that today in a number of courts such a rule would probably
be applied in any event. There would have to be some showing of like-
lihood of success. But given such a showing and equities for the Gov-
ernment, a hold separate order may be granted today. It may be salu-
tary to include clear language to this effect in the bill.

Mr. HUGiS. Thank you, Mr. Chairman.
Mr. SEIEtRLNo. The gentlemen from Illinois is recognized.
Mr. McCwRy. Are you fearful that this authority granted to the

Government to demand information as you indicated could frustrate
the attempts to effect a merger through a tender offer, because of the
extension of the time beyond the existing 60 days limitationI

But even beyond that, are you fearful that these demands for in-
formation might have a serious adverse effect on competition, in other
words to frustrate proper competitive mergers and acquisitions, which
would be inconsistent with our purpose here, unless we build in some-
thing specific that will prevent that from occurring ?

Ms. Fox. I would like to address both issues, the tender offer issue,
and, will the bill prevent proper competitive mergers? The bill as
written probably would prevent proper competitive mergers.

If restrictions were put into the bill along the lines of my prepared
statement, I don't worry that proper competitive mergers will be frus-
trated. It may always happen that some companies will say I just
don't want to report and the market is going to change and I will not
go through the merger.

If the waiting period is short, that will not usually happen.
I don't think this bill is meant to deter tender offers. I think it

would deter a large number of tender offers, just because of the noti-
fication and waiting periods.

Mr. MCCLORY. What if we provided for notification 10 days before
the tender offer?

Ms. Fox. My impression is that that would deter tender offers. The
offering company would be hesitant to give anyone the information,
and there may also be questions about disclosure under rule 10b-5. I
have heard a proposal that tender offers be treated as follows: That the
offering company be allowed to take down the stock of the target
company immediately upon making the tender offer (subject to Wil-
liams Act limitations) but that the tendered stock then be held in
escrow for the waiting period term.

I think that proposal has no antitrust risks because you do not have
companies between whom confidential information is going to be ex-
changed. You don't even have control of the target company by the
company that is acquiring the stock.

I don't believe this will usually be in the area of investment stock-
exempted from the bill-because the company might be going for con-
trol or might intend to exercise influence. I think that the proposal
I mentioned would probably satisfy the tender offer problem and yet
not create any risk of undermining the antitrust objectives.

Mr. SEIBYRLING. Well, thank you. I thought your suggestion on
tender offers made a lot of sense. I have a conditioned reflex against

I

10
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tender offers because of various experiences in connection with my
own community and industry.

But nevertheless, I realize that they do serve a proper competitive
purpose, weeding out inefficient managements and that sort of thing,
although sometimes they are used as pure manipulations by Wall
Street interests--which is a dirty word in my part of tjhe country, I
might say. However, I think that maybe we should lo6k at this ob-
jectively and not emotionally.

Mr. McCLoRY. Ms. Fox, he is not referring to Wall Street lawyers.
Mr. SEIBERLINO. I am referring to Wall Street investrient banlkers.

Does counsel have any questionsI
Mr. POJiK. Ms. Fox, I would like to ask you the same question

that I asked Mr. Watkiss. In our opinion is there something more
done in (d) (3) than shift the burden of proof from the Government
to the defendant?

Ms. Fox. It does not exactly shift the burden of proof, as I believe
you pointed out in your question. By some courts standards today
the Government must prove a reasonable probability of success. That
is a commonly accepted standard. That burden is directly shifted.

The other part is what you are particularly pointing out in your
question. Today the Government has the burden of proof to prove
irreparable injury but it is usually presumed. Most courts will say
if the merger is illegal, the public is presumed to be injured by it.

The Government does not have a difficult time on-the irreparable
injury standard. Also today courts will balance the equities. If you
have a failing company, that will be balanced against the Government.

If the company makes a case that it really needs to go through with
this merger and, along with that case, that the merger is not going
to be too damaging to competition or will not damage competition,
the court will certainly listen to it and weigh the evidence.

Here you have an alternative standard in that the defendant could
defeat the preliminary injunction if it could prove either of two points,
either that it would be irreparably injured or that the Government
does not have a reasonable likelihood of prevailing.

They are slightly different standards.
Mr. PoLz. Thank you for your observations.
Mr. MOCLoRY. Mr. Chairman, I want to add my appreciation for

this very enlightening and very helpful testimony by one of the most
impressive witnesses that I think has come to testify in the course of
our hearings on antitrust and monopoly legislation.

I want to thank you.
Ms. Fox. Thank you very much. It was a pleasure to testify.
Mr. SErM"TLIo. Let me join Mr. McClory in that compliment to

you. You show tremendous knowledge and expertise in this field, and
we appreciate your assistance.

Thanks so much.
The subcommittee now stands adjourned.
[Whereupon, at 12:08 p.m., the subcommittee adjourned subject to

call of the Chair.]
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The subcommittee metpursuant to notice, at 9:45 a.m. in room
2141, Rayburn House Office Building, Hon. Romano L. Mazzoli
presiding.

Present: Representatives Mazzoli, Jordan, Mezvinsky, Hughes,
Hutchinson, McClory and Cohen.

Also present: Earl C. Dudley, Jr., general counsel; Thomas S.
Runge, Alan A. Ransom, counsel; Franklin G. Polk and Kenneth G.
Starling, associate counsel.

Mir. '.%ZZOLI. The subcommittee will please come to order.
In the absence of Chairman Rodino, I would like to read for the

record his opening statement today:
"This morning we continue hearings on H.R. 13131. This bill would

establish premerger notification, waiting, and stay requirements for
large mergers, and thereby strengthen enforcement of the Federal anti-
merger law in section 7 of the Clayton Antitrust Act.

"The problem this bill seeks to cure is not a new one. Indeed, the
('ongross has been considering bills very much like this one for 20
years. And in fact, the House passed a bill very similar to this one in
1,57, by uanimous vote. President Eisenhower urged this bill's passage
for 5 successive years, as did Attorney General Herbert Brownell. And
former Chairm n Celler, who will be with us later this morning to
testify on behalf of this measure, sponsored many of these bills. I,
myself wrote the committee report on the 1961 premerger notification
anld waiting hill which was strongly backed by Attorney General
Robert F. Kennedy.

"Of course. there are some differences between those early bills, and
tlis one. But the basic purpose of those early bills remains the purpose
of this bill. It is to stop potential monopolies before they are created,
by stopping illegal mergers before they take place.

"This bill seeks to achieve that goal. It will provide the Government
with advance information about large mergers, and a reasonable time
to analyze that (ata. If the proposed merger then appears to be illegal,
the Government will have a fair chance to stop it before it takes place.

"Otherwise., the Government can challenge illegal mergers only after
they are cornI "ted, in a divestiture p ding. But untangling two
companies after their assets and management have been merged is
costly. time consuming, and rarely successful. The task has aptly been
compared to 'unscrambling the eggs in an omelet.'

(93)
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"On March 10, this subcommittee heard strong support for this
measure from Antitrust Division Chief Thomas E. Kauper and the
Federal Trade Commission's Paul Rand Dixon.

"Last week, we heard further support for this bill from David K.
Watkiss of Salt Lake City, who spent many years trying to 'unscramble
the omelet' created by one legal merger. He finally succeeded, but
that one case lasted 17 years, and went to the Supreme Court six times.
It points up the great burdens these divestiture cases impose, both on
the parties and on the Federal Courts, and surely underscores the need
for this bill.

"Our second witness last week, Ms. Eleanor Fox, testified for the
American Bar Association, and also expressed support for this bill's
premerger notification and waiting requirements, with minor excep-
tions. However, she opposed the bill's additional provisions on pre-
merger injunctions. These would shift the burden of proof in pre-
merger actions from the Government's shoulders-where it presently
rests-and place it upon the merging parties. This is only a procedural
change, not a substantive one, but it is significant and bears careful
study."

At this point, I would like to yield to our distinguished colleague,
the gentXzman from Illinois, Mr. McClory, for any opening remarks
he might make, or might make on behalf of the minority.

Mr. MCCLORY. Thank you, Mr. Chairman.
I wqnt to commend the chairman on the statement of our chairman,

Mr. Rodino, that you read. I do not have any prepared opening state-
ment, but this thought occurred to me in the course of your statement,
and that is that this legislation will provide implied protection to the
large number of companies that engage in lawful mergers and other
types of acquisitions, and should benefit the entire private enterprise
institution, as well as provide the Congress and the Department of
Justice with better control and better oversight of those mergers that
are in violation of the antitrust laws, but the discovery of which is
not made until the merger occurs.

Thank you, Mr. Chairman.
Mr. MAzzoLT. I thank the gentleman for his comments.
Our first witnesses this morning are Dr. Willard F. Mueller and Dr.

Kenneth 0. Elzinga.
Mr. Mueller was for many years the chief economist for the FTC

and is now Vilas research professor of economics at the University of
Wisconsin.

Dr. Elzinga is the author of many studies on merger and divestiture
cases, and is now professor of economics at the University of Virginia's
Jnmes Wilson Department of Economics.

I would like to welcome both of you gentlemen, and I understand
that you each have a short statement, and then we will begin our ques-
tioning. Dr. MuellerI

[The prepared statement of Dr. Willard F. Mueller follows :]
STATEMENT OF W. F. NfMT..LEE. FORMER CHIEF ECONOMIST,

FEDERAL TRADE COMMIssION

Mr. Chairman and Members of the Committee, It Is a pleasure to appear before
you on a subject with which I have been concerned for many years. Based on
my experience of eight years as chief economist of the Federal Trade Commi sion
during the 1960s and my experience and study since then, I strongly endorse the
purposes and provisions of H.R. 13131.
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The Celler-Kefauver Act of 1950 is the most important antitrust law enacted
in over half a century. Enforcement of the Act represents the largest and most
sustained effort in the history of antitrust. In the first 25 years, the antitrust
agencies have issued over 400 merger complaints, challenging about 1,500 ac-
quisitions with combined assets of almost $50 billion. Were it not for the Act
many more American industries would have become excessively concentrated.
Despite frequent lackluster enforcement, the overall record is one of the few
success stories in the over eight decades of America's antitrust history.'

Yet, from the outset, the merger enforcement effort was marred by a critical
flaw. Whereas the antitrust agencies won many victories in the courtroom, the
public interest was not fully served. In the end, the loser often retained the spoils
over which lengthy and costly legal battles had been fought.

Based on my personal experience and study of this enforcement effort, I con-
clude the government has achieved adequate divestiture in relatively few of the
numerous mergers it has challenged. By successful divestiture I mean the re-
establishment of the acquired unit as an independent enterprise and the restora-
tion of competitive conditions as they existed before the merger. Numerous
cases have been concluded with (1) no divestiture, (2) token divestiture, or (3)
divestiture of the acquired firm to another corpo-ation rather than the restora-
tion of the illegally acquired firm as an independent going concern of comparable
or larger size than when It was acquired. This represents a serious indictment of
enforcement policy.

The defects of present merger enforcement activities may be summarized as
follows:

(1) Defendants frequently now do not have an incentive to cooperate fully
w!th the enforcement agencies and the courts in expediting litigation. Experience
in this and other areas of antitrust has taught defendant attorneys than delay
usually works to the defendant's advantage. The frequent result is needlessly long
litigation, frequently exceeding a decade.

(2) Once a merger is consummated, prolonged litigation results in 'the loss of
competition during the period of litigation. If the merger is anticompetitive, the
damage to the public interest continues so long as the merger remains intact.

(3) Protracted litigation and a history of inadequate relief tends to breed con-
tempt for the effectiveness of the enforcement agencies. Rivals of a firm making
an acquisition (even when the latter's acquisition is challenged) are encouraged
to make "defensive" mergers, particularly in the ease of vertical mergers. (See
FTC Staff Report on Mergers and Vertical Integration in the Cemcnt indu.mtry,
April 1966.) Or, they simply may gamble that their acquisition will not be chal-
lenged, and that even If it is successfully challenged, they will not incur a serious
economic penalty. At best, they may be permitted to keep acquired units while
agreeing to make no further acquisitions; at worst, they will be required to divest
the acquisition to another company, often at a profit over the original purchase
price.

(4) Once a merger is fully consummated, it often is Impossible to restore the
state of competition existing prior to the merger. Frequently acquired companies'
assets are hopefully scrambled with those of the acquirer, acquired plants may be
closed, acquired brands may be eliminated, and key management of the acquire(?
firm may be replaced.

(5) Where protracted litigation results in actions cited in (4) above, this situ-
ation may implicitly or explicitly influence either (or both) the nature of thp
deoeclon or the relief meted out by the FC and the courts. Frequently, once
assets have been fully scrambled, the FT'Cs relief has consisted solely in prohibi-
tions against further mergers or in partial, token divestiture.

In summary, so long as firms are permitted to merge without first obtaining
premerger clearance or before the case Is litigated, there will be needlessly long
litigation, adverse effects on the decisionmaking processes of the FTC and the
courts, and inadequate, or worse still, meaningless relief. I therefore believe the
objectives of the Celler-Kefauver Act would be greatly enhanced if the Congres
enacted H.R. 13131.

With your indulgence, I shall discuss briefly some facts bearing on the pr-
ceding remarks concerning the adequacy of existing enforcement policy.

I W. F. Mueller, T e 'efr-Kefauver Act, iRAteen Years of Enforcement, Ruport to the.
Antitriitt Subcommittee of the Committee nn the Judiciary. U.S. House of Repr, 1rnttlVeR
October 16. 1967. W. F. Mueller. Public Policy Toward Mergers: A Case Study , the Dalrw
Processing Industry, forthcoming.
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THE NATURE or RELIEF IN FTC CASES

Table 1 summarizes 'he nature of relief achieved in 77 merger cases brought
by the FT'O during 19b1-1975. These are cases in which a challenged company
having sales or assets of $100 million or more acquired a firm with assets or
sales of $10 million or more. Another 73 FederRl Trade Commission complaints
would not have been covered by the standards of H.R. 13131. (Table 1 also ex-
cludes three joint venture complaints.)

The cases are classified into various categories based on my personal family ia rity
with some cases and the final disposition of the matter as reported by tl'e FTC.
Although my analysis is based solely on FTC cases, I believe many of my com-
ments apply to Department of Justice cases as well."

TABLE I.-FTC MERGER CASES CLASSIFIED BY NATURE OF RELIEF, 1951-75 (INCLUDES ONLY CASES WHERE THE
CHALLENGED FIRM HAD ASSETS OR SALES OF $100,000,000 OR MORE AND WHERE THE ACQUIRED FIRM HAD
ASSETS OR SALES OF $10,000,000 OR MORE)

Averae
Value of total assets

Percent of challenged Percent of Percent of challenged
Number of Percent of completed assets challenged challenged in complaint

Status or reef complaints complaints cases (millions) assets assets (millions)
(1) (2) (3) (4) (5) (6) (7)

Cases dismissed ......... 8 10 12 £8283 5 7 $35
Cases result$ in dives-

titure of entire ac-
quired firm ........... 16 21 24 650 ! 16 41

Cases resulting in par-
tial divestiture of ac-
quired assets_........ 22 29 33 1,827 31 44 83

Cases rsuting in no
divestiture ........... 14 18 21 925 16 22 66

Cases where divestiture
ordered but not yet
accomplished ......... 7 9 10 475 8 it 68

Total completed
cases......... 67 87 100 4,160 ------------ 100 62

Cases pending .......... to 13 ------------ 1,675 29 ............ - 167

Total cases ....... 77 100 ------------ 5,835 100 ------------ 76

I When complaint challenged more than I acquisition, only those acquisitions with assets or sales of $10,000,000
or more were included.

Note: The FTC issued a total of 150 complaints challeging acquisitions with combined assets of $6,800,000,000. 44
of the complaints involved acquiring companies with assets ofless than $100,000,000; and 29 involved complaints where
companies of over $100 000 000 acquired companies with assets of less than $10,000,000. 3 additional complaints
Involved Joint ventures. In I case it was not possible to determine the assets of the challenged firm and in 305 cases it
was not polsible to determine the assets of any of the acquired firms.

Source: Unpublished study of W. F. Mueller. Preliminary.

I first call your attention to the fact that only eight of the cases (10 percent)
were ultimately dismissed by the Commission or Appellate Courts. None was
dismissed by the Supreme Court The remainder of the cases resulted in formal
decisions, consent decrees, or are still pending. I emphasize, however, that the
decision to dismiss a case may not depend solely on whether or not a violation
has occurred. In some cases a decision may be influenced by the belief that
protracted litigation has made meaningful relief impossible. The classic
example of this was the Commission's disposition of FTC vs. Pillsbury Mill, the
first case brought by the FTC under the new Act. This case involved 14 years of
litigation, ultimately leading the Commission to dismiss the case because of
lack of public interest. By 1966, after the case was remanded to the Commis-
sion for reconsideration, one of the acquired company's operations had become
an integral part of Pillsbury and the brand name of the other acquired com-
pany had been allowed to become worthless. Thus, a case was dismissed not
because it did not violate the existing precedents covering horizontal mergers,
but because the passage of time had made meaningful relief extremely dif-
ficult if not impossible. This again proved' how in antitrust law, defendants
may benefit when the wheels of Justice grind slowly.

2 See Willard F. Mueller "The ITT Settlement: A Deal with Justice," InduAtrial Organi-
aation Review, Vol. 1, No. 1, 1973, pp. 67-86. -
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Finally, it should be noted that the cases dismissed generally involved smaller
mergers. The challenged assets averaged $35 million per complaint, which was
less than half as large as the average of all complaints (Table 1, column 7).

FTC Cases Resulting in Complete Divestiture
Sixteen of the merger cases in which litigation has been completed resulted in

the divestiture of the entire challenged acquisitions. These acquisitions had
combined assets of $650 million (16 percent of the assets of the completed cases).
These complaints, like those in the cases dismissed, involved smaller mergers
than the average of all complaints.

Few of the cases in tils category resulted in total victory. Practically all of
the divested properties were sold to other corporations rather than reestablished
as iiidepc(ndent competitors.

Two prominent examples are the sale of the remaining assets of the St.
Helen's Paper Co. (acquired in 1956 by Crown Zellerbach Corp.) to Boise Cas-
cade Corp. In 1964; and the sale of the Visking Corp. (acquired by Union Car-
bide Corp. in 1956) to the Ethyl Corp. in 1963. Both divestitures resulted In
so-called product extension conglomerate mergers, i.e., both the acquiring and
required firms operated in related product lines.

Thus, most of the FTC cases in the "complete" divestiture category resulted
in conglomerate mergers rather than In restoring the acquired unit as Independ-
ent, going concern.

One of the most prominent exceptions was the reestablishment of the Clorox
Co. as a new business entity after it had been acquired by P & G in 1957. How-
ever, this example also illustrates the great difficulties Involved in accomplish-
ing successful divestitures after protracted litigation. In this case, despite the
1967 Supreme Court decision sustaining the FTC's divestiture order, it took
another five years before satisfactory divestiture was completed. This was 15
years after the FVC had challenged the merger. Thus, even when complete dives-
titure is accomplished, the public interest may suffer because protracted liti-
gation has tied up enforcement resources for a long period and competition
may be injured during the period of litigation. There was evidence in the P & G
record indicating that such Injury to competition had indeed occurred.'

I believe the Justice Departzent's record is not much better than FTC's,
except where it succeeded in obtaining preliminary injunctions. For example,
following the Supreme Court decision in the famous Broi n Shoe case in 1962,
the acquired company, Kinney, which had been acquired in 1955, was "old in
1963 to the F. W. Woolworth Corporation. Thus, the relief resulted in a conglo-
merate merger with a corporation with sales of $1.2 billion. Had the govern-
ment received a full injunction during litigation, Kinney likely would have been
in business as a going, independent concern at the end of the trial.

On the other hand. the Justice Department did receive a preliminary injunc-
tion in the historic Bethlehem Steel case. The complaint in this case was issued
December 12, 1956 and the District Court declared the merger illegal Diweinber
19, 1958. Had there not been a full preliminary injinctlon, the acquired corpora-
tion, Youngstown Sheet and Tube (with assets of $573 million), probably Would
not be operating as a separate corporation today.

FTC Case. Involving Partial Divestiture
Twenty-two of the cases resulted in only partial dive.titure of the acquired

assets. These cases involved 44 percent of the assets of all completed FTC cases.
Not only were these cases most numerous, but the average assets per complaint
was higher than in all other categories of completed cases.

For the most part, only partial divestiture occurred because many of the assets
of the acquired companies had become scrambled with those of the acquirer,
thereby making meaningful relief extremely difficult or impossible. I am unable
to estimate for all complaints falling in the partial divestiture category the value
of a%.ets ultimately divested. But I believe it to be less than one-half. For ex-
ample, the Federal Trade Commimlon challenged the merger activity of the na-
tion's four leading dairy corporations--Borden, Beatrice, Foremost and National
(Krafto). Whereas the acquisitions challenged In the complaint had combined
sales of $686 million, the divestitures ultimately ordered by the Commission had

Commission dpcslon In The Matter of the Procter d Gamfle Company, Docket No. 6901,
'Nvember 26, 1963, pp. 67-69.
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sales of only $186 million, or 27 percent of the total.' The major relief achieved
rby these cases was ten year prohibitions against further mergers by the four
-companies involved.

Other cases of partial divestiture were dismal failures. For example, in 1963
*a complaint was issued challenging several potato chip acquisitions by the Frito-
Lay Corporation. One of these was the Red Dot Potato Chip Oompany of Madison,
Wisconsin. Red Dot had been a very successful regional firm. Following its
divestiture, Frito-Lay discontinued the brand name. When Frito finally was
ordered to divest the company in 1968, the buyers attempted to resurrect the
Red Dot brand name but failed, with the result that the Madison plant was
closed. Needless to say, many citizens in the area blamed the government for
destroying a successful business.
FTC Cases Resulting in No Divestiture

Fourteen cases were terminated without requiring any divestiture. These cases
Involved a larger average volume of challenged assets than the dismissed cases
and those resulting in total divestiture.

The Commission decided not to require divestiture in these eases for a variety
of reasons. In several cases In the food retailing and department store industries
the Commission believed simple prohibitions against further acquisitions for 10
years. without prior Commission approval, provded adequate relief. But, In my
Judgment, even in these cases the decision may well have been different had a
preliminary injunction been In effect when the Commission made its decision as
to appropriate relief. I say this because in each case the original complaint called
for dlivestiture.

In other cases, however, I believe that the decision was more directly influenced
by the perceived difficulty of divestiture because the acquired firm had lost its
original identity by the time the Commission decided upon appropriate relief.
Ca8es Where Divestiture Has Been Ordered But Has Not Yet Been Completed

evenn (10 percent) of the FTC's completed cases fall In this category. The most
Important of thew is the Kennecot-Peabody merger. The FTC challenged thii
acquisition August 5, 1968, and had its order of divestiture affirmed by the Court
of Appeals September 15, 1972. The Supreme Court denied certiorari April 1,
1974. Over two years have passed since the Supreme Court acted, and yet the
FTC has failed to achieve divestiture. Based on press reports. Kennecot has
argued repeatedly that it cannot effect a successful divestiture because Peabody
(the nation's largest coal company) Is too large to sell to another company. The
most appropriate solution, of course, would he to reestablish Peabody as an
independent corporation, as was done in the P & G-Clorox divestiture. This prob-
lem would not exist today had the merger been stayed until a decision had been
reached on the merits. Based on past experience, the V.1C will not receive com-
plete divestiture in all these cases in which divestituire has been ordered.

in summary, the merger enforcement record of the antitrust agencies must he
Judged as onl. a partial success. To date, its greatest impact has been in stopping
many mnergerF, that may otherwise have occurred,' not in obtaining adequate relief
for those tat were challenged. The time is long overdue for strengthening en-
forcement effectivenesss so that those violating the law no longer will benefit from
doing so.

SIZE OP ACQUIRED AND ACQUIRING FIRMS I.q FTC AND DEPARTMENT OF
JUSTICE COMPLAINTS

Sotion 7A(a) of H.R. 13131 covers mergers when firms with assets or .ales
of $10 million or more are acquired by corporations with assets or sales of $100
million or more. Table 2 classifies by asset size all mergers challenged by the FTC
and the DOJ during 1951-1975. In absolute numbers, more challenged acquisi-
tions fll in the less than $10 million size class than all others combhed. Many.
and perhaps most, of these were relatively unimportant and would not have been

,W. F. Mupller. Publfo Policy Toward Mergers In the Dairy Prcr .,ifng Industry,
forthcoming.

'Mlieller. "Sixteen Years . op. cit. and Public Policy Toward Mergers in Dairy
Processing, op. cit.
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challenged individually. They assumed significance only because they were part of
a series of acquisitions by a single firm. Examples of this are the Borden Com-
pany and Beatrice Foods complaints, which challenged 110 and 175 acquisitions,
respectively. Because of the nature of such acquisitions, it does not seem nec-
essary to require premerger clearance prior to each small merger, except where
a company or industry has a history of numerous prior acquisitions. In such
cases, the FTC and DOJ could establish rules covering smaller mergers, which I
believe is provided for by Section 7A(b) (2). I think this is a desirable provision.

A substantial number of challenged acquisitions (153 involving combined assets
of $3.3 billion) involved firms with assets of $10 million to $49 million (Table 2).
These acquisitions fell in a large number of different industries, and therefore
could not be covered effectively by a special FTC rule. I therefore believe that
$10 million represents a meaningful lower level for acquired companies covered
by this bill. Examples of important cases where the acquired company fell in the
$10-50 million asset or sales class are Pillsbury Mills-Ballard & Ballard Co.;
Procter & Gamble-Clorox; and General Foods-S.O.S. Co. Examples of important
I)OJ cases in this size category include Brown Shoe-Kinney and Alcoa-Rome
Cable.

TABLE 2.-SIZE OF CHALLENGED COMPANIES IN FEDERAL TRADE COMMISSION AND DEPARTMENT OF JUSTICE
MERGER COMPLAINTS, 1951-75

Number of Percent of Total assets Percent of
Assets of acquired company I (millions) companies total minionss) total

Size unknown...-: ................................. 482 37.4
Under 0-----------------.................... 576 44.6
$1oto D9--------..1.................. 153 11.9 3,326 11.2
$50 to $99 .......................................... 31 2.4 2,263 7.6
$100 and over ...................................... 48 3.7 23,061 77.9

- Total ........................................ 1,290 100.00 29,620 100.0

,In practically all cases, assets are for year prior to acquisition.
I Not applicable.
Note: Excludes Joint venture complaints.
Source: Unpublished study of W.F. Mueller. Preliminary.

Nor would this represent an unduly burdensome number of companies for
the agencies to examine. Over the past five years, fewer than 100 firms in manu-
facturing and mining with assets or sales of $10 million or more were acquired
loy firms with assets of $100 million or more.

I believe that consideration paid should be included, In addition to sales and
assets, as a measure of size. In some cases, consideration paid more accurately
represents the value of the acquired unit, particularly in cases where much
of the value of the acquired unit is due to a brand name or other nontangihle
assets carried on the books at a nominal value. For example, during 1970-1974,
35 acquisitions for which the FTC reported assets of between $10 million and
$20 million, the amount of consideration paid exceeded the value of reported
aets. In 29 of these cases, the consideration paid exceeded assets by 25 percent
or more; for the 35 acquisitions the average consideration paid exceeded reported
assets by over 100 percent. Ience, it seems likely that a significant number of
firms with assets below $10 million had an actual value exceeding $10 million.

As shown in Table 3, 224 FTC and DOJ complaints involved acquired com-
panies of $10 million or more.7 The bill would have covered the acquiTed company
in about 74 percent of these complaints. I do not believe the minimum size limit
of the acquired firm should be raised from $100 million to $250 million, as sug-
gested by former FTC chairman Engman. This would have excluded a sub-
stantial number, 52, of the complaints actually brought by the agencies under
the Act since 1950.

0 FTC. Bureau of Economics. Statistical Report on Mergers and Acquaftions, Report
No. 6-15--27. October 1975.

7 These are all merger complaints except banks and joint ventures.
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TABLE 3.-SIZE OF ACQUIRING COMPANY IN MERGER CASES BROUGHT BY THE FEDERAL TRADE COMMISSION
AND DEPARTMENT OF JUSTICE, 1951-75

Size of acquiring company in year of Number of companies Percent of total
complaint (millions)

Not known.........................................9 12 ,2) , ,2,o>Under D .......................................... is 5.
$10 to $49 .......................................... 47 dS') 14.3 1
$50 to $99 ........................... 42 12.8 11.61
$100 to $249................................... 74 52) 22.5 23.2)
Over $250 .......................................... 139 14 42.2 150.9)

Total ........................................ 329 (224) 100.0 100.0

I This Is the number of cases where the acquired firms had assets or sales of $10,000,000 or more.
Note: Excludes 76 bank mergers and 8 joint ventures.
Source: Unpublished study of W. F. Mueller. Preliminary.

There certainly Is nothing sacred about the $250 million size limit currently
used by the FTC in its merger notification program. I have personal knowledge
on this subject since I suggested the $250 million limit when I recommended in
March 1969 that the FTC adopt its merger notification program.

It might be helpful to this Committee if the present FTC program is placed in
historical perspective. I first recommended in the early 1960s that the F'rC use
Its powers under Section 6 of the FTC Act to require premerger notification.
It was not until 1966, however, that a majority of the Commission approved
it s first premerger notification programs. By a 3 to 2 vote. as I recall, the
Commission agreed to require all food retailers and wholesalers with sales in
excess of $100 million to notify the Commision at least 60 days prior to the
consummation of any acquisition. This requirement was an integral part of its
merger guidelines in food distribution.' As part of its merger guidelines in
the cement industry, the Commission also required all portland cement com-
panies to notify the Commission 60 days prior to requiring any ready-mixed
concrete producers.!

By early 1969 the merger movement had accelerated to dizzy heights: acquired
manufacturing and mining assets rose from $4 billion in 1907 t,) $i billion in
1967, and to $12 billion in 1968. By early 1969 they were running at an annual
rate of over $15 billion. A growing number of persons became concerned with the
accelerating merger activity. Richard W. McLaren, the newly appointed Assist-
ant General for Antitrust, indicated that he intended to take a much more aggres-
sive stance toward conglomerate mergers than his predecessors. In early March
1969 he announced that the department would probably challenge any merger
among the top 200 industrial corporations. I agreed with McLaren'a position,
and recommended that the Commission make a similar statement. I also urged
that such an enforcement announcement would be more credible, and its enforce-
ment more effective, if the Commission adopted a premerger n,)tification program
for all corporations subject to its jurisdiction with assets of $250 million or more.
The Commission did not accept the recommendation that it endorse publicly
McI.aren's new tougher approach, but it did unanimously adopt the premerger
notification recommendation. I recommended the $250 million size limit for
acquiring companies because I was most immediately concerned with the acceler-
ating number of mergers by very large companies. But in retrospect, I believe
a lower size limit is warranted. If $100 million is used as the lower limit, this
would cover about 1,000 corporations that control about 90 percent of all
assets of manufacturing and mining corporations, and several hundred additional
corporations that control a large segment of distribution and trade. Although
several hundred thousand corporations would not be covered by the program, it

SFodoral Trade Commission. Enforcement Poli's with Reopect to Merart in the Food
fhatrbution Industries. January 3. 1967, p. 11. Although this and latter PrC mprzpr noti-
fication programs required notification prior to the merger. the Cormqimlon Pibh.q'ei1ntiv
delde 1 That it did not have authority to require notification prior to a merger. It therefore
currently reviilres that firms covered by these programs notify the Commission after they
hnr enterd into a merger agreement.

9 F'reeral Trade Commission. Enforcement Policy trith Respect to Vertical Mergers in the
Cement trduatry, January 3. 1967. pp. 11-12.
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is the merger activity of the relatively few large corporations that should be
monitored most closely because they control the bulk of the business in most
industries.

TIE APPROPRIATE STANDARD FOR GRANTING PRELIMINARY INJUNCTIONS

The root of the problem of Inadequate relief discussed earlier is that the
acquired firm loses its identity as a separate corporation during a legal proceed-
Ing. The most successful relief has been in cases where the court granted a pre-
liminary injunction enjoining the merger until it was decided on iRs merits.
But the DOJ has a poor record in obtaining such injunctions (Table 4). During
1958-1974, it received 29 (49 percent) of the preliminary injunctions requested,"0
of which 15 percent were only partial injunctions. Its record was very poor
even in horizontal merger cases, where it was awarded full injunctions in only
42 percent of the cases requested. The actual picture Is more dismal than this,
however, since the government usually attempts to obtain such lujunctions only
in horizontal and vertical cases. Its track record Is so poor in conglomerate
cases that it rarely requests injunctions In such cases.

I therefore agree with the provisions of Section 7A(d) (3) which shifts the
burden of proof by requiring that defendants prove that the government "does
not have a reasonable probability of ultimately prevailing on the merits ..

TABLE 4.-PRELIMINARY INJUNCTIONS RECEIVED BY THE DEPARTMENT OF JUSTICE IN MERGER CASES,
1955-74, CLASSIFIED BY TYPE OF MERGER CHALLENGED

Full injunctions Partial injunctions

Granted GranteJ

With Without With Without
Type of merger Total denied consent consent Denied consent consent

Horizontal .............. 41 17 9 8 2 3 2
Vertical ................ 5 2 1 2 ....................................
Conglomerate ........... 13 9 1 2 ............ I ............

Total ............ 59 28 11 12 2 4 2

Source: Nature of injuroctive relief basted on Department of Justice submission hoJrings before Subcommittee on Anti-
trust and Monopoly, Committee on Judiciiry, U.S. Senate, on S. 1284, pt. 2, app., pp. 1009-12, May 7, 1975. Classif nation
of cases is by W. F. Mueller. The conglorierate merger category includes all mergers that are neither horizontal nor verti-
cal.

Understandably, many have considered that this is an excessively harsh
burden. One's Judgment is influenced by what he hopes to acbhive by merger
enforcement. The record of the first 25 years of enforcing the Celler-Kefauver
Act delnonstrates that the effort has resulted in satisfactory divestiture in rela-
tively few cases where preliminary injunctions were not issued. However, I fear
the language of Section 7(d) (3) will result in unnecessary legal battles before
the court grants a preliminary injunction. I therefore support the language that
appeared in the original version of the Hart-Scott bill, S. 128-1, which would
have required the court to enter an order staying a merger if requiested to d so
by the FTC or DOJ after instituting a proceeding during a specified waiting
1p'riod. This is essentially the same requirement as that of the Bank Merger Act
O~f 19C. which provides for an automatic preliminary injunction against con-
symination of a merger challenged by the DOJ within 30 (lays of the banking
agencies' approval of a merger. I believe the record of enforcement of the Bank
Merger Act demonstrates the wisdom of the approach.

As a minimum, I believe the original Hart-Scott language should be applied
to very large mergers, where the firms; have sales or assets exceeding $250
inillion. Such mergers involve combining huge, generally conglomerate corpora-
tioms. The potential competitive consequences usually are difficult to determine
ii a short time and divestiture is always particularly complex because of the
cotrporation's huge size. Moreover, except in unfriendly takeovers, in my expert-
fnce such large mergers require considerable study and negotiation-prior to the

In lt. prospects for uccese are even poorer than the above suggeats, since In about half
of thp raqes the injunctions were Issued with the consent of the defendant.



102

final merger, so that delay of up to 90 days ordinarily would not result In serious
private adverse consequences. But more importantly, the public has am espe-
cially large stake in such mergers because firms in this elite size class comprise
most of the economy (over 80 percent of the assets of manufacturing and mining
corporations). Because of this I would add a proviso to the bill requiring that
In each case where such mergers are not challenged, the agency investigating
the merger prepare a special public report explaining in detail why It believes
the merger does not violate Section 7. This would not be an excessive burden
since there are relatively few such acquisitions each year (only 14 during
11970-74). This would insure accountability by the enforcement agencies and
would provide the Congress with information in determining whether new
legislation is required to deal with such mergers.

THE SPECIAL PROBLEM OF TENDER OFFERS

There is a danger that if tender offers are treated identical to other mergers, the
bill would frustrate this method of acquisition. Since tender offer mergers may be
procompetitive, anticompetitive, or neutral with respect to competition, govern-
ment policy should not discriminate against such mergers. To be successful,
tender offers often require expeditious action, since delay enables the target
company, which usually is unfriendly to the offer, to engage in various tactics
to frustrate the takeover. Unless the merger is anticompetitive, public policy
should remain neutral with respect to tender offers. i.e., it should not needlessly
take steps that favor one private party over the other. The language of the bill
favors, albeit unintentionally, the target company because it would delay the
tender offer.

Because of the potential anticompetitive effects of such mergers, I would not
favor exempting them entirely. Pebal)s an alternative approach could be devised
whereby the acquiring company be required to place the tendered stock (as well
as till stock acquired prior to the offering) in escrow until such time as the
(le('lion is made as to whether to challenge the merger. This would permit the
acquiring company to proceed with its tender offer at its own hazard. Because of
the ninny legal technicalities involved, I am not sure of all the ramifications of
such an approach. For example, if the merger Is subsequently disallowed. a prob-
lem would exist in disposing of a large block of stock because it had not been
traded for a period of time. Therefore, it might be appropriate to place a limit
on the percentage of stock acquired (e.g., 51 percent), thereby insuring that an
netive market for the stock would continue to exist. This would facilitate
divestiture should the government ultimately prevail on the merit.s.

I am not sure these suggestions, or those of others, will permit you to draft a
statute that anticipates all the complications involved in tender offer mergers.
I fear experience may prove the standard either too harsh or too lenient. You
therefore might, In addition to drafting specific language, direct the FTC to use
the rule-making authority provided in the bill to develop appropriate standards
on this subject. The Commisslon in consultation with the DOJ might then perfect
the appropriate policy toward such mergers based on their experience and conti-
iuty study of the problem.

CONCLUSIONs

Some persons may reason that H.R. 13131 is not needed because the merger
pac. has slackened since the record levels of 1967-70, when more- manufacturing
assets (of firms with assets over $10 million) were acquired than the combined
total for all other years during 1948-66. It woulu be a gross mistake, however, t)
infer that this slowdown in merger activity makes it unnecessary to enact H.Rl.
13131. History teaches that the recent tempo of mergers is only temporary. sin'e
merger activity always abates during recessions. Indeed, the value of acquired
assets has increased each year since 1972, when they reached their lowest levpil
since 1960. Finally, merger activity of some companies has continued at a rapid
pace despite the general slowdown. (For example, Beatrice Foods acquired over
30 cnmpanies during 1970-75.)

This Is no time to be complacent about merger-induced industrial restructuring.
Rather, the Congress should use this period of "relative" calm in merger activity
to perfect the antitrmst laws in preparation for the acceleration in mergers that
will inevitably accompany the general improvement of economic activity.
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TESTIMONY OF WILLARD MUELLER, FORMER CHIEF ECONOMIST,
FEDERAL TRADE COMMISSION

Mr. MUE:LLER. Thank you, Mr. Chairman.
It is a pleasure to appear before you on a subject with which I have

been concerned for many years.
Since I have a rather lengthy prepared statement, I shall summarize

briefly my main points.
The Celler-Kefauver Act of 1950 is the most important antitrust

law enacted in over half a century. In the first 25 years, the antitrust
agencies have issued over 400 merger complaints, challenging 1,500
acquisitions with combined assets of almost $50 billion. Were it not for
the act, many more American industries would have become excess-
ively concentrated. Despite frequent lackluster enforcement, the over-
all record is one of the few success stories in the over eight decades of
Aimierica's antitrust history.

Yet, from the outset, the merger enforcement effort was marred by
a critical flaw. Whereas the antitrust agencies won many victories in
the courtroom, in the end the loser often retained the spoils over which
lengthy and costly legal battles had been fought.

The Government has achieved adequate divestitures in relatively
few of the numerous mergers it has challenged. By successful divesti-
ture I mean the reestablishment, of the acquired unit as an independent
enterprise and the restoration of competitive conditions as they existed
before the merger. Numerous mergers have been concluded with (1) no
divestituree, (2.) token divestiture, or (3) divestiture of the acquired
firm to another corporation rather than the restoration of the illegally
acquired firm as an independent going concern. This represents a seri-
ous indictment of enforcement policy in this important statute.

The defects of present merger enforcement activities may be sum-
mnrized as follows:

1. Defendants frequently now do not have an incentive to cooperate
fully with the enforcement agencies and the courts in expediting liti-
gation. Experience in this and other areas of antitrust has taught
(lefen(lant attorneys that delay usually works to the defendant's advan-
tage. The frequent result is needlessly long litigation, frequently
exceeding a decade.

2. Once a merger is consummated, prolonged litigation results in
tie loss of competition during the period of litigation. If the. merger
is alticomlpetitive, the damage to the public interest continues so long
as the merger remains intact.

(3) Protracted litigation and a history of inadequate relief tends
to breed contempt for the efTectiveniess of the enforcement agencies.
Rivals of a firm making an acquisition are encouraged to make "de-
fensive mnergel, )articularlv in the case of vertical mergers. Or. they
simI)lv may gamble that their acquisition will not be chllenged. and
that even if it is successfully challenged, they will not incur a serious
economic penalty. At best, they may e permitted to keep acquired units
while agreeing to make no further acquisitions: at worst. thier' will be
required to divest the acquisition to another company. often at a
profit over the original purchase price.

(4) Once a merger is fully consummated, it often is impossible to
restore the state of competition existing prior to the merger. Fre-
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quently acquired companies' assets are hopelessly scrambled with those
-of the acquired firm. Acquired plants may be osed; acquired brands
may be eliminated, and key management of the acquired firm may be
replaced.

(5) Where protracted litigation results in action cited above, this
situation may implicitly or explicitly influence either the nature of the
decision or the relief meted out by the FTC and the courts. Frequently,
once assets have been fully scrambled, the FTC's relief has consisted
solely in prohibitions against further mergers or in partial, token
divestiture.

In summary, so long as firms are permitted to merge without first
-obtaining merger clearance, or before the case is litigated, there will
be needle.ssly long litigation, adverse effects on the decisionmakinr,
process of the FT C and the courts, and inadequate, or worse stil ,
meaningless relief. I therefore believe the objectives of the Celler-
Kefauver Act would be greatly enhanced if the Congress enacted
I.R. 13131.

Pages 4 to 10 of my testimony summarize the nature of relief
granted in FTC merger cases, w)iich would have been covered by
H.R. 13131; these are my general conclusions concernin these cases.

(1) Seven percent of the cases, measured by acquired assets, were
dismissed. Even in these cases however, the problem of divestiture
after prolonged litigation may iave influenced the decision to dismiss.
The dismissed cases generally involve smaller acquisitions.

(2) Sixteen percent of the cases, measured by assets, resulted in
total divestiture. Analyses of these cases indicate that most ended uIp
) simly being acquired by other firms, and therefore, in my view,
did not represent total victories. This class of cases also generally in-
volved smaller mergers.

(3) Forty-four percent of the cases ended in only partial divestiture.
In t hese cases less than half of the acquired asset* were ultimately
divested.

(4 Twenty-two percent of the cases resulted in no divestiture.
(5) In 10 percent of the cases divestiture has been ordered, but.

has not yet been accomplished. Divestiture in these cases is being de-
layed in some instances because of the great difficulty of divestin-:

rort wvt is a fter tie consumnimation of the nergxer.
On plazcs II to 1.4, 1 analyze the size of acquirf-d (ompallies in all

FTC and, Department of JNtstice cases broizht during 19,51-75. ex-
clud'ling banl<s'and joint ventures. The prohibitionis of Ih.R. 1'131
wolldl have covered less than 20 percent of the 1,290 acquisitions cdil-
lensed. and would have covered ahout 60 percent of the ecm-)1pbints
i~sedl. If anything, in my judgment. tihe size standards of the bill
S110111 1e, designed to cover more mergers, not ls, as sonl have

Parrgs 15 to 17 of my statement summarize my views ref.ardil.g
the 1)r-(To;e., stan(lards for staying mergers until an agency decides
whether to challenuc the merger, and if challenged, the standards for
prelim i:larv i ni imict ions.

.% lthou!Lrh I believe the bill's approval of shifting the burden of proof
in th is provision is desirable, I personally prefer the original language
of tle ITart-.-wott bill, S. 1281, which follows the approach of the
Bnking, Act of 1966. I especially recommend such a standard be
npipiel in vase.s of very large mergers.
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Pages 17-18, I comment briefly on the special problem posed by
tender-offer mergers. I certainly would not give them a total exemp-
tion; however, I offer some modest suggestions as to what might be
done to deal with this special problem.

In conclusion, I urge the committee to use this period. of-relative
calm in merger activity to perfect merger enforcement techniques in
preparation for the reacceleratioii of merger activity that will inevi-
tal)lv occur as the economy improved.

Thank you.
M r. MIAZZOLI. Thank you very much, Sir. Dr. Elzinga, maybe you

can proceed now, and then we will question you both as a panel.

TESTIMONY OF DR. KENNETH G. ELZINGA, PROFESSOR OF
ECONOMICS, UNIVERSITY OF VIRGINIA

Mr. ELzIN-G.. Thank you, Mr. Chairman.
I genuinely appreciate the invitation to appear before this commit-

tee today to offer whatever guidance I can to the consideration of
1I.R. 13131. Please know that the views I express are mny own, I repre-
sent, no agency or interest group. I understand the committee prefers
a discussion format, so I (lid not prepare a lengthy submission. I do
have a brief predication which I would like to state for the record.

A premerger notification bill, from an economic standpoint, will
involve both benefits and costs. It is important to recognize that. The
potential economic benefits come through facilitating the prevention
of anticompetitive mergers. The costs accrue if such a bill stops the
consummation of legitimate mergers and if compliance with the bill
requires significant time and effort on the part of those involved. I
know of no economist who lhas been able to quantify the dollar mazili-
hides of the costs and benefits under various types of premerger noti-
fication bills. You are working in an area tlat requires informed
judgment. and a modicum of guesswork; in such matters, of course,
reasonable people may disagree.

My own interest in premerger notification has been through re-
search into the problem of unraveling section 7 violations. Parenthet-
ically, Profesor Mueller, to whom I owe a number of intellectual
debts, provoked my research in this area. Let me only reiterate for
the record my finding that successful divestiture of a consummated
acquisition is difficult, complicated, and, more pertinently, a rare occur-
rence in the annals of antimerger enforcement. From the economist's
perspective, if the Government wins a merger suit and is unable to
restore a viable independent center of initiative in the marketplace,
its victory is probably a pyrrhic one. My following of section 7 relief
has been more casual in the past few years, but my observation is
that, while there may be some improvement in the track record, ade-
quate structural relief is still the exception in section 7 enforcement.
Of course the need for an H.R. 13131 would be lessened if anticom-
petitive mergers could be readily unscrambled. But I do not see the
postmerger relief process ever attaining a high level of success.

Now, if I may address one other matter. I ave studied H.R. 13131
and compared it to title V, the premerger notification component of
S. 1284, the Antitrust Improvements Act of 1975. In my judgment the
costs of S. 1284 outweighed thD benefits, even though the benefits
could have been significant. The bill you are considering is a substantial
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improvement over the Senate's earlier version. There will be costs to
society in the operation of H.R. 13131; there are other antitrust re-
forms I think are more important; and there are parts of the bill
I still find unfortunate. But, subject to these latter modifications, and
enlightenment I receive this morning, I would press for its adoption.

Mr. MAZZOLi. Thank you very much, sir.
Professor Mueller, how long does it usually take to prepare a

merger, prepare all the paperwork and agrements that might have
to be reached among and between parties before really consummating
a merger'?

Mr. MuELLER. Well, it certainly varies grtly, primarily depend-
ing on two things: The size of the acquisition, and the personalities
and nature of the acquiring firm. In my experience, in some cases, the
decision to make an acquisition has been consummated in a very short
period of time. But in large merger cases with which I am personally
familiar, a great deal of study and analysis goes into the decision on
the part of the businesses as to whether or not the merger should take
place; and negotiation between the parties-except in the case of
unfriendly takeovers-as to the terms involved; a great many legal
matters have to be settled with respect to it, and so on.

So, it may require a couple of years, certainly many months.
Mr. MAZZOLT. The point I am driving at is one that you are aware

of. If we were to delay these mergers by 40, 50, 60 days, or 90 days,
would that in your professional judgment, and based on your study
of the subject matter, cause any undue damage or any irreparable in-
jury to parties to large mergers

Mr. MNUFLER. In my judgment, in the case of larger mergers, it
certainly would not.

Mr. MAZZol;I. In the case of small ones it could?
Mt. M rr.iu . I think there is a matter of balancing the costs and

benefits, as Mr. Elzinga indicated. But here again, I do not really see
any serious problems. In the case of a friendly takeover-

Mr. M.zzoLl. That is what we are talking about.
MIr. M'ELLE. They are going to wait.
Mf r. MA.\ZZOi. Under the terms of the bill one of the companies has

to be at least a $100 million company; is that correct?
Mr. MUELLER. Right.
Mr. MAZZOLT. And the other one has to be at least a $10 million com-

pany. Now, what is your feeling on these limits. because you mention
il your statement that the bill ought to go further than that, and it
renllv ought to cover more than it does; what would be your estimate
and vouir recommendations on that?

Mr. 'MUELLER. Well. first, as indicated in my testimony-I gave
some numbers-as to just how many cases would have been covered
by this legislation-about 60 percent of the complaints, and a much
smaller percentage of the acquired units. So quite apart from mergers
that are never challenged, the bill would cover a small percentage.

I personally think that the original standards in the Hart-Scott
bill. where two companies, each having over $10 million, and with
combined assets or sales over $100 million, should be covered because
in fact a great many significant merges fall into that category, and
are mergers that maybe challenged.
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Mr. MAZZOLI. Could you explain that again to me, I am not sure
I followed it. What was the Hart-Scott language on that?

Mr. Mrum.LER. As I recall it, if a company, an acquiring company,
say, had $99 million in assets or net sales, it would not be covered by
this bill. But title V of S. 1284 would have provided that if such a
company acquired a company with sales or assets of over $10 million,
it would have been covered as well.

Mr. MAzzoI. If one or the other party is over $10 million, or is it
over $100 million?

Mr. MILLER. Both parties over $10 million, and the total is over
$100 million.

Mr. MAZZOLI. And that is your feeling of what should be in here,
is that correct?

Mr. Mu EMLER. Yes.
Mr. lAzzoji. And yet, you do feel there are really only very few

mergers that cause the problem; is that also correct?
Mr. MUE.LLEI. I'm not sure I understand.
Mr. MAZZOI. Let me rephrase my question. I believe that you indi-

cated in your statement that it's only a relatively few mergers, those
1)y very 'big companies, that cause the problem, the problem of re-
duced competition, the problem of a tendency toward monopoly.

Mr. MtELLER. Well, I am most concerned about these very large
mergers, and I am most worried about their treatment under this or
any other bill because they are so complex to investigate, and also,
there is such a long time period during which the parties negotiate
their consummation, that my proposal is that in the very large mer-
gers-and I am talking about $250 million-

Mr. MAzzou,. $250 million.
Mr. MUELLFR. Excuse me, $250 million, that in these cases there

should be a stay comparable to that provided under the Bank Mer-
ger Act: and I would go further, because these corporations are so
important to our economy, they account for the great bulk of it in
most sectors, that the antitrustagencies should be required to make
a public report as to why they do not challenge such a merger. It is
jiust a matter of emphasis.

The facts show that a great, many mergers that would not be covered
by this legislation were found to be violations of the Clayton Act.

Mr. MAZZOLI. Do you have any estimate of how many of these big
mergers, the ones you say are most troublesome, involving firms with
S250 million or more, how many of those would be challenged under
this bill. that may not have been under the present law?

M1r. ML fLER. I just looked over the merger statistics, and not more
than -20 in the manufacturing sector, I think, were consummated dur-
ing 1970-74.

Mr.-M.Azz,,l.. You feel the public interest would be served if all 20 of
those. just as a matter of fact, and a matter of course, would have to
have not only a public report, but also be subject to all the examination
and automatic stays available to the Department of Justice; is that
your feeling?

M f r. MfUELLER. YeS.
Mr. MAZZOLI. Thank you.
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Dr. Elzinga, let me ask you, you mcntioned the term "unfortunate"
in your statement, and indicated that "There are some unfortunate
aspects to the bill"; I just wonder if you could just generally give the
committee your appraisal of this measure, and the reasons why sone
aspects are "unfortunate," and which sections those are.

Mr. E,zI GoA. Certainly, I would be happy to do that.
My main problem is with subsection 7A (g) of the bill, which appears

on page 11; I think that is the most "unfortunate" part of the bill.
I have no objection to the provision in it whereby a judge can fashion a
"hohl separate" order, but I do think it. is very inapproprial e to place
t!,.e court in what is essentially a price-setting bis.incss, which is a result
of the p)r.)vision wllerel)y the court will set the price of the assets of the
firin to 1)e divested. There are a number of problems with this: If the
judge sets a price that is too high; that is, a price that is above the
present value of the divested, or to-be-divested subsidiary or group of
assets, then there will be no buyer, and, consequently, no divestiture.

If the judge sets a price thlat is too low, economic analysis predicts
that there. will be a queue of buyers, there will be a lineup) of people
who will be anxious to purchase these assets, and soinel)o(ly will have to
nmake, some kind of noneconomic decision as to who tle lucky person in
the queue will be, who will be able to purchase the a .scts.

On the other hand, if the judge happens to have the wisdom and the
foresight to set a price exact y e(lual to the market value of those assets,
well, then that is an unnecessary exercise. Consequently, I would recon-
mend that some more thought be given to that particular provision of
subsection (g).

I also am able to restrain my enthusiasm for tLe profit escrow account
aspect of suibsection (g). Let me just gi%-e you a wmerical example of
the type of problem that I foresee with that. if there is a firm that has
been acquired in violation of section 7, an1 a divestituire order is en-
tered ; and let us assume tfle market value, or present valie of that par-
ticular subsidiary is $10 million; and in the pircess that firm has earned
$1 million in profits wlile it has been under the umbrella of its ac-
quirer; then, once the divestiture order is en there . people will be willingif
to pay $10 million for that firing, because lhey will receive the $10 firm,
phis, of course, the $1 million that happens to sit in that l)oucl). If there
is no such escrow account. the subsi(liary under the divestiture order
will be worth only $10 million.

I cannot see that it adds anything to the bill if there are profits of
x million in escrow or not. If there are, one must simply add x million
to the divestiture price.

On the other hand, the escrow account does, I submit, open up a
Pandora's box. I am no accountant, Mr. Chairman, but I predict that
the accounting complexities of precisely how that profit escrow will be
set, up, how it will be calculated, how it will be kept in escrow. will be
significant. If there. is a large amount of money that is involved here-
and in some mergers that will be the case--there will be a .reat deal of
time and effort expended by people on each side to manipulate. or fudge
that particular account.

What I am afraid is going to happen is that that escrow ,ccount is
going to be counterproductive,- it is going to l)e another example of a
governmental program having just the opposite effect of that intended.
The effect of the escrow provision, I predict, will be to delay relief de-
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crees. Studies indicate that it is hard enough to get effective structural
relief in merger cases; and if there is a $5, or $10, or $15 million kitty
sitting off on the side that might be made available, then there will be
efforts to secure that, or change the magnitude of the figure; and it will
only serve to delay what is already a very difficult and time-consuming
process.

Finally, with regard to this same subsection, there is language in it
which, from a layman's standpoint-and T stress I am not a lawyer
and I have some difficulty reading the bill-fromn a layman's stand-
point it seems to restrict the freedom of the court to enact structural
relief that might require greater divestiture than those assets that
had been acquired in violation of section 7. It might very well be
that by the time diverstiture is to take place, that for a viable, inde-
pendent center of initiative to be reestablished in the marketplace, a
court will have to fashion a relief decree that requires the defendant
firm to give up more than it had acquired, so that what it g:ives up
will be a viable firm that can survive in what now may be a very
changed market, situation.

So, I would hate to see any such limitation put upon the court in
fashioning relief decrees, if the language of the bill indeed provides
that limitation.

Finally, let me mention two other items about the bill, about which
I ha'c. caveats. If the language of the bill allows the prerierger noti-
fication period to be open-ended through the request for additional
information, then I would be opposed to the bill in that respect.

I also would call your attention and the committee's attention to
one part of the testimony of Prof. Joseph Brodley before the
Senate, when it was considering the Antitrust Improvement Act of
1975. Ile suggested in his testimony that there should be sov,,m type
of penalty to insure that the premerger information provided to the
Government agencies would be kept confidential by their personnel.
Given the great value of this information and the importance that
it be kept in confidence, I thought it was a prudent. recommendation,
and I would concur with it. I say this in the same spirit that I am
sure he did; it is not a reflection of low esteem that I have on the part
of the enforcement agencies, for my opinion cf them is quite to the
contrary; but I still believe that would be a prudent step for this
committee to consider.

Mr. MtAZZOLL Thank you very much, Dr. Elzinga and Dr. Mueller.
The gentleman from Illinois is recognized for 5 minutes.

Mr. McCvony. Thank you, Mr. Chairman.
Are either of you aware, or can you tell us of successful (ivestitures

that have occurred without damage or injury ?
Mr. MUELLER. The most successful cases are those in which a pre-

liminary injunction was awarded. Bethlehem-Youngstown, for ex-
ample, this was an enormous merger, and the Govermnent was awarded
a preliminary injunction during the course of that trial. And at the
end of ti trial, after a Governemnt victory, Youngstown was still a
going concern.

H-lad it been absorbed by Bethlehem. I suspect it would be similar
to the situation we have in Kennecott-Peabody today, where Kennecott
must now find someone to buy Peabody. When you have a very large

74-026-76---- 8
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company such as this, it is difficult to reestablish it as an independent
going concern after the merger is completed.

Apart from the cases where there are preliminary injunctions, I
really find very few successful divestitures. One that cones to mind,
that I was personally involved in, was the Procter & Gamble-Clorox
(ase. There, after many years of litigation and with the benefit of a
Supreme Court decimon ordering divestiture, the Federal Trade
Commission ultimately was able to have Clorox reestablished as a
going concern; but I do not consider that a completely satisfactory
situation, because even here, during the period of the litigation, I
think there were some adverse competitive effects, and an enormous
amount of resources were involved in trying to reestablish this.

Mr. ELZi.NGA. Congressman McClory, may I respond to your
question, too?

Mr. McCLoRY. Yes.
Mr. ELZINGA. I think it is important that the record show that there

have been some cases where the Government has been able to secure
successful relief. In a study that I did of early relief decrees under
section 7 cases I concluded that Bethlehem Steel, which Professor
Muller mentioned, and in addition the American Radiator, National
Sugar, Spalding, Standard Oil of Ohio, and Union Bag cases, all
resulted in successful relief decrees.

I think what is distressing to Professor Mueller, myself, and others,
is that these are rare, these are exceptions that occur, but they are not
the general result. in section 7 enforcement.

Mr. MCCLORY. You mentioned, Dr. Elzinga, the costs involved. Now,
it, seems to me that the costs we are giving our attention to are the
terrible costs to the Government of protracted litigation, the ter-
rible costs to the whole private enterprise system, particularly to
the companies with their attorneys' fees and accountants' fees. But
in addition to that. what about the cost to the public, and what about
the cost to competing companies that are adversely affected by the
mergers. which are eventually found to be illegal, as well as the costs
of efforts then made to try to unscramble them?

I know whien our distinguished next witness, Chairmjan Emanuel
Celler, was chairman of the committee, we studied a great many merg-
ers, and the illegality of some of these-mergers. One of the large con-
glomerates we examined was ITT, and ITT had merged with, or
absorbed an insurance company, Hartford Fire Insurance-Co.. and
by the time. we were investigating that merger. the assets, the liquid
assets. had been diverted to other acquisitions. 1-ow do you effect a re-
versal of that kind of merger?

It. presented a dilemma which T think we are trying to meet with this
legislation. Have you considered those kinds of costs that are implicit
in the illegal merger-the public costs, the costs to competitive busi-
nesses. and the general costs to the private enterprise system?

Mr. ELZIN.A. Yes: I certainly have. I am an economist )y training.
so that is mv approach to a problem. to try and weigh the costs and the
benefits. There is no question that, there are benefits to society, to con-
sumers specifically, from stringent and effective antimerger enforce-
ment. The ITT cases you mentioned were particularly unfortunate
ones, and ones with which I at one time was involved, trying to secure
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a different outcome than the unfortunate one which occurred in those
three merger cases.

But of course, in addition to these benefits, I am mindful of the costs,
and the costs, as you mentioned, are those of the reporting require-
nients, the legal fees, the administrative costs, all of which are ul-
timately borne by the consumers as well. That is why we have to try
and balance these, that is why at the extreme we would not want a
,premerger notification bill that required every merger to be reported
because many of them are harmless, or procompttitive, and there is no
nee(l to inflict on these companies the cost of reporting.

On the other hand, there are significant mergers that have anti-
competitive effects, and we know now, the track record is established,
the record is in, that it is important the Government know of those
in advance, so they can prepare to fight them.

Mr. McCLoRY. I just wanted to make this other comment, to follow
up a question the chairman asked, and that is, do you have estimates
of how many illegal mergers would be prevented by this legislation,
which now go undetected, or are unchallenged because we do not have
the information, so we say. "Well, why bother, we don't have the
information," and we just let them slide b)y. Do you have any estimates
on that ?

Mr. EIzINOA. I would defer to Professor Mueller on that, he is the
exi)ort on merger statistics.

'Mr. 'MUELLER. We do not know how many would have been brought,
thlat. were not brought. There are a couple of kinds of evidence. One.
we would have had more effective relief, I think, had we had this
legislation during the years.

If I might digress a little hit because you raised the ITT-ltart ford
case. One of the really unfortunate results, I believe, is not simply that
you ldo not get adequate relief. but that it influences the decisionmak-
ing process. In the ease of ITT-Hartford, if we accept the explanation
given for settling that case, a major factor for not divesting Hartford
was that it, would have had all kinds of adverse effects. At thelime they
were merging they said, "Well, we will hold separate, and relief can
come later". and the Government did not get a preliminary injunction:
but then. when they came to settlement. the presentation made to the
.Justice Department was that there would be a ripple effect on the econ-
omy, it would hurt stockholders, and all that. Some of that may be
true. But Professor Elzinga and I were both involved in the ITT cases,
I as a witness, and he-as an adviser to the Assistant Attorney General,
and I guess neither of us were really persuaded 'by these
representations.

Now, as to how many cases would be affected by this bill, how many
more cases would be brought. I think we can learn a-little bit from tile
experience with the Bank Merger Act of 1966. Since that legislation
was enacted, the "tempo of enforcement" by the Justice Department in
the bank merger area has increased very substantially. I have some
numbers on that, if you are interested. Between 1960 and 1966, the Jus-
tice Department had challenged 18 bank mergers, which was about 19
p ,rcent of all the mergers it challenged. Since then it has challenged
57. which represented 42 percent. I think this represented a change in
their resources, due to the enforcement of this act, because it now be-
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came easier to enforce the law, I think; and in my judgment, the over-
all impact has been salutary.

Mr. McCLoRY. Thank you.
Mr. MAZZOLI. The gentleman's time has expired. The gentlelady

from Texas.
Miss ,JORDAN. Thank you, Mr. Chairman.
I apologize for not hearing all of the testimony of you gentlemen,

but I seem to, as I hear what you are saying and summarize your state-
ments, to sense a tilt in the direction that the public interest is not go-
ing to be substantially served, even by the enactment of this legislation
before us, that there are other things which must occur if the action of
the Congress is to truly be in the public interest. Am I right or wrong
about that tilt?

AI r. MTUELLER. I think the public interest will be served l)y this legis-
lation. I personally think additional things should he done, both with
respect to this bill, and with respect to enforcing the Celler-Kefauver
Act generally.

M iSS JORDAN. Now, could you tell me what some of those other things
are that you are talking about, that we ought to do?

Mr. MUELLER. Well, I am not sure that you were in when I discussed
this, but one matter relates specifically to this legislation. I feel that in
the case of very large mergers the standard initially set, in S. 1284
should be applied, that the merger should simply be stayed; the Gov-
ernment should not have to go through a lot of legal maneuvers that
consume a lot of time and distract the parties from the major issue in-
volved. The merger should be stayed until the agencies make a decision
to challenge, and then the mergers should be enjoined until it is
litigated.

I am talking about verS'arge mergers, say, involving firms with
$250 million and more, that represent such important factors in our
economy that they are almost quasi-public institutions; when one of
these is acquired the public has an interest in it.

So, I would require special standards for them in terms of this bill,
in terms of the stay requirement; and also I propose that the agencies
be required to actually make a report in each of these cases as to why
they do not violate the law, if that is the conclusion.

Miss. JORDAN. And do you feel that we have the capability of enforc-
ing such legislation if at impacts on such large, almost "public interest"
entities?

Mr. MUELFR. You mean the existing structure?
Miss JORDAN. The existing enforcement structure.
Mr. MITELLE. We have the capacity to challenge such mergers. but

I don't think we have dealt with them adequately; and the agencies
have not investigated them fully enough because they have not been
under the kind of mandate that such a change would give them.

Miss JORDAN. I just received a note here by staff that points to the
provision in this piece of legislation that provides for an automatic
preliminary injunction provision that would seem to cover that prob-
lem that you mentioned.

Mrt. MUELLEM Well, perhaps I don't understand all the legal de-
tails, but I understand that they would still have to go before the
court and make some showing in order to get a preliminary injunc-
tion, despite the shift in the burden of proof, and that the defendants
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would have to show that the public interest would not be injured,
before the merger could be completed.

In these very large mergers, where you have enormous corpora-
tions that are conglomerated, it takes a lot of digging to find out
what is really involved. I mentioned the Kennecott case before, and
in that instance it just happened that the companies were not in any
great hurry to get any action from the agencies, at least they did not
want to precipitate a challenge, and we had considerable time to in-
vestigate it. In fact, I was investigating it for the purpose of demon-
strating to the Commission that here was the largest merger of the
'ear and it wais not covered by existing legislation. But after getting a

large number of documents from the company, we found out things
about it that we would never have gotten in our original discovery, or
original request, and at least to me the merger was very clearly anti-
com)petitive, and it could perhaps even have been challenged under
tie Sherman Act. It is something that could not-at least by the staff
of the Federal Trade Commission-could not have been done in a
short period of time, and I am afraid they would have had trouble
persuading-let me put it the other way: I think Arthur Dean, who
represented Kennecott, could have persuaded the judge that the public
was not goincr to be injured, if that indeed was the case, and that they
slhlrld lhus Le permitted to go ahead and merge during the period
of litigation.

This is what-happened. We now have the companies completely
merged, though the merger was later ruled illegal, and now there is
an order to divest, but the FTC is having great difficulties divesting
tle Colpany.

Mr1. MAzzOmL. The gentlelady's time has expired. The gentleman
from Maine.Mrt. ('o)1hL:N. 'Thank you, Mr. Chairman.

I have a couple of questions. On page 4 of the bill, subsection (3),
the notification provision, I assume, would require a substantial docu-
nment to say the least, containing a great deal of information not only
about tle external sales, but the internal operations as well, a fairly
detailed analysis of both companies; would that be fair?

M[r. LzTxu.'. I think it would have to be, in order for the document
to )e wNorthwliile and productive.

Ml. (',IIEN. Is that information that would be kept confidential ?
Mfr. ELz I II. In my opinion it certainly should be. In fact earlier,

Mr. Cohen, before you came in, I suggested there be a provision to
insure. I)erllaps by force of penalty, that the personnel of the agencies
kee) these data confidential.

'Mr. CohiiEN. What about at the completion of all the notification, the
approval or the disapproval, when the question is finally resolved?
Should that information be returned to the company submitting it?

Mr. E'LZTNA. In my opinion it should be, yes.
Mr. CoiWi.N.,. We had a similar controversy when we were talking

about CID's under I.R. 13489, in terms of that information being
Sulpplie(l to the Justice Department nnd other agencies, as to whether
or not. that material should be returned at the completion of their in-
vesti ,trion. But, here. clearly. I think, we should have that written
into the law that such information and documentation ought to be
returned to the company supplying it, so the Federal Government
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does not have a dossier-I think is the phrase used by Congressman
McClory--on the individual companies, allowing t!he Government
to monitor them from that point of view.Mr. MULLER. I don't think I would agree with my friend Mr.
Elzinga. We have become obsessed in this country with corporate-
secrecy, and have tended to treat corporations in the same way we (1o
private individuals, and call them persons; the evolution of the law
has been responsible for this. I see nothing wrong with the Federal
Trade Commission, for example, keeping, as they do at the present
time, the merger notification information that they get from the
corporations.

Mr. CoHmN. If the issue has been resolved favorably toward the
company, what need is served by the Federal Trade Commission
keeping that information?

Mr. MAUELLEaR. I think the issue has not being resolved finally, in
many cases for the Commission at the end of the time period often
simply has not yet decided to bring a case against a company.

Mr: Coim'. You say the issue is not resolved. Let me switch to page
9. I think Miss Jordan just raised the issue of the preliminary in-
junction. Here I have, a problem in which there is a classic confronta-
tion between one's adherence to a philosophy and adherence toward
procedure.. Philosophically I find it rather'offensive that suddenly
we are going to shift the burden of proof to private companies or
private individuals to make their case to the satisfaction of the courts,
where classically, of -course, it is just the other way around in our
system, with the Government required to make its ease to the court's
satisfaction.

I also understand the procedural desirability from the Government's
point of view. but I have some problem here where it seems to me we
have put a probability upon a probability. On the one hand, in order
for a company to prevail, they have to show, No. 1 that the Govern-
ment does not have a reasonable probability of ultimately prevailing.
That is a very difficult burden of proof to me. You have to make a
very clear-cut case before the court would resolve that issue.

And the second test is that they will be irreparably injured. My
iinderstandin., is that, under this bill, loss of profits is not an "irrepar-
able injury." Is that vour understanding as well?

M r. MTM*,YJR. I don't know about the loss of profits aspect., but this
matter of shift.int, the burden of proof in this version of the bill,
I think, illustrates the way in which, after a bill has been watered
down by putting in lang u e like this, it is then attacked-

Mr. CottE. Language like what?
Mr. MfTTELTYR. The shifting of the burden of proof. Originally

S. 1284 simply would have stopped the merger, as I recall, and there
was not any opportunity for the defendant to come in and malce a
case against a preliminary injinction.

"Mr. COTt F. Just, a moment : A bill may be submitted. but that does
not, make it, the rule of law in this countrY. The traditional rule of law
in our system is that the Government has the burden of proof. That
is not altered by someone filing a bill in the Senate. or in this body.

Now we have to come to the philosophical question: Do we want
to make a change?
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Mr. MUELLER. I am not sure that is the philosophy in all areas of
Government. Certainly, with respect to harmful drugs, I think, the
burden of proof in recent years has been changed. With respect to
advertising it used to be simply, "Thou shalt not tell a lie", but now
it is, "Thou shalt tell the truth', and you have to have ad substantia-
tion. With respect to corporations we have gotten back to-

Mr. COHEN. That is not in the field of litigation. We are talking
about litigation in the courts. W1ho bears the burden of proof under
this proposal?

Mr. IUELY.ER. Under this proposal the burden of proof is on the
defendant.

Mr. Coim-:N. To show that the Government does not have a reason-
able probability of ultimately prevailing on the merits. So, ybu have
two probabilities here: One. that yoh probably will not interfere with
competition; and two, you then have a further burden of showing that
the Government does not have a reasonable probability of prevailing
ultimately. That is a very stiff burden to meet.

Mr. MfuELLER. Yes.
Mr. MfAZZOLI I'm sorry, the gentleman's time has expired. The gen-

tleman from Iowa ?
Mrfl'. NUZVNSKY. I am interested in how we handle the argument,

the FTC has had a merger notification program, and I see in testimony
that we are going to have given to us by the chamber of commerce
representatives, that that is an adequate enough program; that merger
activity can be clearly shown; that there is good reporting; and they
say this suggests that few, if any, major acquisitions go unreported.Why is t, ie FTC merger notification program inadequate?

Mr. 'MVEI- 4ETI. 1 Well, in a number of respects. First, the size limit
which, by the way, I was responsible for setting. I recommended that
program to the FTC. I had been trying to get such a program adopted
beginning in the early 1960's, and never had a majority in the om-
mission. Finally, in two fields, by a three-two vote, they required pre-
merger notification in food retailing and cement. Then came the great
merger movement of the late 1960's. After Mr. McClaren came in and
took an aggressive stance on conglomerates, I again went to the Com-
mission in an attempt to get it to adopt MeClaren's policy, and, for
reenforcement to have a premerger notification program, to give this
enforcement policy greater credibility and effectiveness.

I suggested the $250 million limit because the concern of the day
was with very large mergers. In retrospect, for a general program,
it, should go down to $100 million, I think, as a minimum. I indicate
that background partly to indicate how this program came about.

Second, of course, although we originally thought the Commission
authority for premerger notification, the Commission later concluded
that it simply had authority of notification. because it could not
require companies to give it'information before they committed an
act, and the act was the entry into an agreement in principle to mere.

So. now it is simply a notification program. In fact. first they give
notification. and I believe 10 days later they submit information. So,
the information is not. submitted prior to the merger in many cases.

Mr. MFZVINSYK. In most cases prior, or after?
Mr. MRtEr.nLE. Pardon?
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M r. 1MEZVINSKY. Are most of the cases that have been brought to the
FTC made prior, or are they actually in fact after the merger?

Mr. MUELLER. 0h, the vast majority are after.
Mr. ELZINO(A. No question about that.
Mr. 'MUELLER. And then the crucial point, of course, is that the FTC

prorain gives them no authority to stay the merger, which is more
important than the notification. You can pick up the Wall Street Jour-
nal and find out about the big mergers about the same time the FTC
learns about them.

But the main difference is that that program does- not give the au-
thority to the Commission to stay a merger.

Mr.'MEZVINSKY. Let me raise a point that you raised in your con-
clusion, about the likelihood of mergers after recessionary activity.
You point out that when we are in a recession, that merger activity
abates, that we should not take that for granted because, as economic
activity improves, merger activity will also accelerate.

Is that just based on historical observation, or do you foresee from
the climate throughout the country, or your own research, that we
are going to have more merger activity in the latter part of the 1970's;
and to an accelerated degree because supposedly we will be coming
out of a recession?

Mr. MUELLER. Well, based on historical experience, the correlation
is pretty close. I think the relationship is a causal one, there are rea-
sons why firms are more likely to merge during periods of active busi-
ness activity than in recessions and depressions.

I see no reason why that will not happen again, nor do businessmen.
There is talk about it in t le business press. Last week's Time magazine
showed how merger activity, the total numbers, had hit a low point
tt about the time the stock market hit a low point in 1974, and now
there was a resurgence in merger activity. I think there is every reason
to believe that merger activity will again accelerate if the recession
abates.

Mr. MAZZou. I'm sorry, the gentleman's time has expired. With the
committee's indulgence, the gentleman from Maine wanted to pursue
one point for another minute or so.

Mr. CoHir. Thank you, Mr. Chairman. I just wanted to take-issue
with the statement made that this proposal of shifting the burden of
proof was consistent with other existing laws, and you referred speci-
fically to the truth in lending and truth in labeling, but I think that
is not a very good analogy. This prenotification might- be consistent
with truthi in lending or labeling in that a company may have to print
a label on a product Saying what it contains; but the Federal Govern-
nient still has the burden of proof in challenging the validity, or the
accuracy of that label. That, is entirely different than shifting the bur-
den to ihe company to demonstrate to the satisfaction of the Federal
Government that it contains exactly what the label says.

Second. I think we could probably label portions of this bill "From
Here to Eternity." On page 7. there doesn't seem to be any kind of
restriction, in my opinion, in subsection (c) (2). What. is the total time
limit, involved?

We have the initial 30-day period. Within that period the Federal
Trade Commission, oi tle Assistant Attorney General, can request an
extension for further information. I assume it takes some time for the
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companies to supply that information, and the additional 20-day pe-
riod does not start running until they actually receive it. There seems
to be no limitation up,6n how long that can be dragged out..

Mr. ELZINOA. Congressman Cohen, I consider that one of the weak-
ncsses of the bill.

"Mr. CoiHx. How would you recommend we change it?
Mr. ELZIN-GA. I cannot suggest specific language, of course; that

is not my skill. What I would ike to see is a 60-, or at most a 120-day
"lid", or limit placed upon the premerger waiting period.

In discussing this bill with interested observers, I have heard the
argument that if there was a lid, or a limit placed, that it would give
defendant firms, or firms that were being investigated, an incentive to
delay in the provision of information. I recognize that may be a prob-
lem. But on the other hand, it seems to me if firms were to delay, in a
conscious fashion in order to not comply with the request for legiti-
mate information that the Government has requested, the Government
has the very easy option of going into court to seek a temporary re-
straining order against the merger. And in fact, I suspect it would
make a more telling argument in securing one if the Government could
show that the firms under investigation had not complied with the
request for this information.

fr. CoiE.,. Thank you, Mr. Chairman.
fr. MAZZOLI. Thank you very much.

Gentleman, thank you very much for your help this morning, it
has been very useful. I might say, if you would be prepared to perhaps
receive some written questions that we were not able to propound this
morning, that perhaps you could provide answers to them for us.

Thank you very much.
Our next witness is James Johnstone, who worked for several years

in the Department of Justice, and is now with the law firm of Kirkland,
Ellis & Rowe. He is accompanied by Barry Friedman, and will be
testifying on behalf of the U.S. Chamber of Commerce.

Mr. Johnstone has carefully examined this bill and has many res-
ervations about it. I am sure the subcommittee will be greatly aided by
his testimony, and will give his observations the fullest consideration.

Mr. Johnstone, I welcome you to the Committee in Chairman
Rodino's absence. As you have heard the gentlemen before you do,

erhaps you can summarize your statement, or at least give us the
basic elements of it, and then we can get into the questions. Thank
you.

[The prepared statement of Mr. Johnstone follows :]
PREPARED STATEMENT OF JAMES M. JOHNSTONE, REPRESENTING THE

U.S. CHAMBER OF COMMERCE

My name is James M. Johnstone. I am a member of the law firm of Kirkland,
Ellis & Rowe in Washington, D.C. I have practiced antitrust law throughout
my professional career, beginning as a trial attorney with the Justice Depart-
ment's Antitrust Division, in 1960. My firm is a member of the Chamber of Com-
merce of the United States and I serve on the National Chamber's FTC Issues
Working Group. I appreciate the opportunity to present the views of the Chamber
on H.R. 13131.

The Chamber Is opposed to H.R. 13131. Without any adequate showing of
necessity, this proposed legislation would drastically change the legal procedures
and burdens of proof applicable to most corporate mergers or acquisitions. The
practical effect of the bill would be to create a pre-clearance system for ac-
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quisitions in the unregulated sectors of the economy, and to substitute FTC or
Antitrust Division discretion for the decisions of the Courts in determining
whether or not proposed mergers or acquisitions could take place.

In our view, such drastic legislative change could be Justified, if at all, only
if it were shown: (1) that mergers in general, and secret mergers or acquisitions
In particular, posed a unique and dangerous threat to a competitive economy;
and (2) that our Federal Courts had demonstrably failed to implement national
policies against anti-competitive acquisitions in their rulings on preliminary
and final relief.

I submit that neither of these propositions can be supported.
In the first place, mergers and acquisitions, as such, are not necessarily

illegal or anti-competitive. The current Chief of the Antitrust Division, Thomas
Kauper, testified in hearings on H.R. 13131's counterpart, Title V of S. 1284, that
"many niergers are pro-competitive, or promote efficiencies. Many more are
economically or competitively neutral." Clayton Act Section 7 accordingly does
not outlaw all acquisitions but only those which "may substantially lessen com-
petition" in a "line of commerce" and "section of the country." The enforcement
agencies currently challenge only a few of the mergers or acquisitions which
occur, and they have recently lost some of these challenges, suggesting that sus-
pected Section 7 violations are relatively few, and proven violations still fewer.

Second, the total number of mergers and acquisitions has declined sharply
In recent years. By several different measurements, merger activity in the
1974-75 period appears to have declined to only about one-third of the level of
the peak years in the late 60's, a period during which the Congress failed to act
on pre-merger notification proposals much less drastic than those contained in
H.R. 13131.

Third, there is no reason to believe that significant anti-competitive acquisi-
tions occur in such secrecy as to preclude timely action by the anti-trust enforce-
ment agencies or to warrant H.R. 13131's pre-merger notification requirements.

The FTC has long had a Merger Notification Program. This program exists in
addition to special FTC notification programs applicable to the cement and food
distribution industries, as well as numerous TC orders requiring advance FTC
approval of acquisitions by particular companies. Under the Merger Notification
Program, which applies to acquisitions combining assets or sales of $250,000,000
or more where the acquired company has assets or sales of $100,000,000 or more,
the FTC received some 289 reports in 1974 and 299 in 1975. This suggests that
few, if any, major acquisitions go unreported.'

Reports to the FC are not the only way in which proposed acquisitions are
made public. Tender offers must be publicized well in advance of the closing
(late. Publicly held companies generally announce major acquisition negotiations
at a relatively early stage.

Thus, there are few, if any, secret acquisitions. Usually, the fact that an
acquisition may take place is publicly known in advance of the closing date.
Moreover, much information concerning publicly held companies is readily avail-
able to the enforcement agencies from the SEC and otherwise, and although
there may be exceptions, many corporations do cooperate expeditiously with the
FTC and Justice Department information requests in such cases.

There are many practical incentives encouraging companies In an acquisition
to cooperate with the antitrust enforcement authorities. Because of the sub-
stantial cost of litigation and divestiture proceedings, potential merger partners
often want to know the enforcement agencies' intentions before consummating
their transactions. Prompt disclosure of requested information is usually neces-
sary in this situation.

H.R. 13131 does not stop at providing a pre-merger notification system. It
further provides for (1) automatically extended stays of acquisitions if either
the Justice Department or the FTC decided to seek additional Information fol-
lowing receipt of a notification, (2) automatic Temporary Restraining Orders
against acquisitions, whenever either enforcement agency certifies to the Court
that It "believes the public Interest requires" such relief, and (3) virtually
automatic preliminary injunctions against any mergers or acquisitions as to
which such relief is sought. Such injunctions are assured, in practice, by ellml-

Rennrtm are received from both acuiring and acquired companies. The total rrpnirtq
flgnre In the text presumably represents about balf as many reported acquisitions. F
*1Itn on the total number of large acquisitions actually occurring is not directly comparable,
but FTC and other data suggest that the number of large acquisitions actually occurrin
Im probably less than the number reported.
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nating the plaintiff's traditional burden of proof and imposing an impossible
burden on the defendants to show either that the government "does not have a
reasonable probability of success" or that "they will be irreparably Injured"
(i':ithout considering the "anticipated financial benefits" of the proposed ac-
quisition or merger).

Such provisions change merger enforcement from a traditional antitrust
approach in which the government must prove a violation in order to obtain
relief to a "regulated industry" approach in which the parties to a proposed
acquisition must obtain enforcement agency approval before proceeding.

Under existing law, preliminary injunctions require a showing by the enforce-
uient agencies of probability of success on the merits and, in addition, a balane-
ing of the equities. Using these traditional standards, the enforcement agencies
have obtained preliminary relief in many Section 7 cases. There is certainly
no cleai pattern of hostility by the Courts to such relief. At the same time,
Courts have" recognized that "there are 'strong reasons for not making the
prohibitions of Section 7 so extensive as to damage seriously the market for
capital assets, or so broad as' to interfere materially with mergers that are pro-
competitive . . .'" Mi88ouri Portland Cenent Company v. Cargill Incorporated,
498 F.2d 851, 854 (2d Cir.) cert. denied, 419 U.S. 883 (Oct. 15, 1974) (Friendly,
J., reversing preliminary injunction granted in private merger litigation).

The proposed legislation makes it virtually impossible for the preliminary
Injunction Court to weigh the merits of the government's case (unles8 the de-
fe(ndants carry the impossible burden of proving that the government has no
vase). By so doing, the bill minimizes the chances that the merits will evel be
c-onsidered since few acquisition proposals survive prohibitory preliminary in-
junctions. Moreover, the bill virtually eliminates any balancing of the equities,
and curbs the Courts' discretion to enter relief short of a complete prohibition
against the merger or acquisition (e.g., a hold separate order), unless the en-
forcement agencies forego or lose complete injunctive relief and seek lesser relief
under subparagraph (g).

I am aware of no developments in the merger/antitrust area which could
Justify such a drastic step away from traditional standards of equity and anti-
trust Jurisprudence. To be sure, the enforcement agencies have not always won
when they sought preliminary relief against acquisitions in the Courts. But
such a mixed "success" record suggests that the Courts are doing their job of
weighing the evidence and the equities. The government does not win every
merger case after trial, either. Moreover, to the extent that past results in
preliminary injunction cases may reflect the largely unsupervised discretion
of individual District Judges, the 1974 Amendments to the Expediting Act,
which provide for the appeal of preliminary injunction rulings in merger cases
to the United States Courts of Appeal, should bring a greater degree of uniformity
and predietability-to this area.

In this testimony, I have not discussed in detail other problems of the bill
such as the $100 million/$10 million trigger for pre-merger notification, the
subsequent waiting period If additional information is sought, or the provisions
of s0ubparagraph (g) regarding disgorgement of profits. However, our silence
on these provisions should not be construed as support and we will be prepared
to discuss them during our oral presentation.

In sum, we believe that the pre-merger notification provisions of H.R. 13131
are unnecessary at best. Those provisions of the bill relating to automatic
Temporary Restraining Orders and preliminary injunctions reflect a drastic
change in antitrust principles which cannot be justified by any actual danger to
competition arising from mergers and acquisitions, and which will inhibit the
free flow of capital in a competitive economy.

TESTIMONY OF JAMES M. IOHNSTONE, ESQ., REPRESENTING
THE U.S. CHAMBER OF COMMERCE

Mfr. ,TOIINSTONE. Thank you, Chairman Mazzoli.
I would like to set the record straight on the extent of my Justice

Department experience. My first 2 years in practice were spent there,
and I have been with my present firm ever since.

I do appreciate the opportunity to present the views of the chamber
of commerce on HI.R. 13131.
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We are opposed to the legislation. We do not believe there has been
an adequate showing of necessity for the drastic changes which this
proposed legislation would make in the legal procedures, and burdens
of proof applicable to corporate mergers, or acquisitions in the non-
regulated sector of the economy. The practical effect of the bill would
be to create a premerger clearance system for acquisitions in the un-
regulated sectors of the economy, and to substitute FTC or Antitrust
Division discretion for the decisions of the courts in determining
whether or not proposed mergers or acTuisitions may take place.

I think such a drastic change couldbe justified, if at all, only if it
were shown clearly that mergers in general, and secret mergers In
particular, posed a unique and dangerous threat to the competitive
economy; and secondly, that the courts had demonstrably failed to
implement national policy against ant competitive acquiisitions. I
don't think either of those propositions can be supported.

In the first place, I think there is general agreement that mergers
and acquisition in and of themselves are not inherently anticoml)etitive.
I quoted in my prepared statement the testimony of Assistant Attorney
General Kauper, and I think there has been other testimony before
the Senate, as well as here, on that point.

Second, the total number of mergers and acquisitions has declined
sharply in recent years. Again, I think that is a matter on which there
is general agreement.

Third, there is no reason to believe that any significant anticompeti-
tive acquisitions are occurring in such secrecy as to preclude timely ac-
tion by the antitrust enforcement agencies, or to warrant II.R. 13131's
premerger notification requirement.

The FTC has long had a merger notification program, and this pro-
gram exists in addition to special FTC notification programs appli-
cable to the cement and food distribution industries, and also to the
dairy industry. Also, there are numerous FTC orders which require ad-
vance FTC approval of acquisitions by particular companies.

Tender the present FTC merger notification program-which ap-
plies to acquisitions combining assets- or sales, of $250 million or
more, where the acquired company has assets or annual sales of $10
million or more-the FTC receive'd some 289 reports in 1974 and 2.99
in 1975. This suggests that few, if any, major acquisitions go
unreported.

Now, as a practical matter, I think it is probable that most of those
reports do come in before those acquisitions are closed. The require-
ment is that the report be made 10 days after "agreement in principle,"
and with all the difficulties that there are in actually putting together
an acquisition of any size, 10 days after agreement in principle is, I
think, quite likely to'be some time prior to the closing date.

Reports to the'FTC are not the only way in which proposed acquisi-
tions are made public, and I believe Mr. Kauper was here earlier at
the hearings before this committee, and lie outlined the various sources
of information.

In short, I do not tlink there are very mayR.V, if any, secret acquisi-
tions. The fact that the acquisition is going to take place, I think, is
known publicly in advance of the closing date.

Information concerning the acquisition is readily avaliable to the
enforcement agencies from the SEC and from many other sources, and.
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although there may be exceptions, from my experience corporations
(1o cooperate expeditiously with requests for information from the
agencies. There are many practical reasons why companies will co-
operate with the antitrust enforcement authorities. Because of the
cost of litigation and divestiture proceedings, potential merger part-
ners often want to know the agencies' intentions before consummating
their transactions. Prompt disclosure of requested information is usu-
ally necessary to accomplish this.

The bill does not stop at providing premerger notification: It goes
on and provides for automatically extended stays of acquisitions if
either agency decides to seek additional information. It provides for
automatic temporary restraining orders against acquisitions on the
certification of either agency. And it provides for virtually automatic
preliminary injunctions. I say "virtually automatic" because I think.
in practice once you eliminate the plaintiff's burden of proof and im-
pose an impossible burden on the defendants to show that the Govern-
ment does not have a reasonable probability of success, or that the
defendants will be irreparably injured-but you do not permit them
to take into account financial benefits of the acquisition or merg-
er-the result will be that the preliminary injunction is automatic.

These provisions change merger enforcement from the traditional
antitrust approach in which the Government must prove a violation
in order to obtain relief, to a regulated industry approach in which
the parties who propose acquisition must obtain enforcement agency
approval before proceeding.

Tender existing law the enforcement agency must make a showing
of )robability of success on the merits to get an injunction, and in
addition the courts do balance the equities. Using these standards, the
enforcement agencies have been successful in getting preliminary re-
lief. There is certainly no clear pattern of hostility by the courts to such
relief.

I think the proposed legislation makes it virtually impossible for
the preliminary injunction court to weigh the merits of the Gov-
ernments case unless the defendants carry the impossible burden of
proving that the Government has no case. By doing this, the bill
minimizes the chances that the merits will ever be considered, since
few acquisition proposals survive prohibitory preliminary injunctions.
Also, the bill eliminates any balancing of the equities and curbs the
courts' discretion to enter relief short of a complete prohibition against
the merger acquisition.

I would like to mention in that connection a decision of the Trade
Commission which came down yesterday, reported in this morning's
Washington Post, and that is in the Warner Lambert-Paree Davi8
case. Tlhat case was quite a cause celebre around here a few years ago
because of a Justice Department decision not to go forward with it,
and to assign it to the Trade Commission.

It, has now been litigated on the merits. The administrative law judge
found no violation of law at all; the Commission has now ruled, and
according to the Washington Post, the Commission found approxi-
mately 80 percent of that acquisition to be lawful, and 20 percent in
certain product lines to be unlawful.

Now, under the bill that is before you, the preliminary injunction
court would have no discretion to fashion any kind of preliminary
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remedy that would take care of a situation like that. As I see it, the
court either prohibits the acquisition totally, or it decides the Govern-
ment has no case, and it lets it go forward. I think this illustrates that
this is not as simple a black-and-white proposition as it may appear
when you think in terms of a simple horizontal acquisition.

I am aware of no developments in the merger-antitrust area which
could justify a drastic step away from traditional standards of equity
and antitrust jurisprudence where the Government has the burden of
proof. I recognize that enforcement agencies do not always win when
they seek preliminary relief against acquisitions in the courts, but
I think that suggests that the courts are doing their job of weighing
the evidence and the equities; the Government does not win every
merger case after trial, either. Moreover, in the past, district judges
have been largely unsupervised in these cases because there was un-
certainty as to how you could appeal a preliminary injunction ruling.

In 1974, there were amendments to the Expediting Act, which do
provide for appeal, and I think as that process is used, it should bring
a greater degree of conformity and predictability to the rulings.

In the testimony I have not discussed in detail other problems in
the bill. Our silence on various provisions should not be interpreted
as support, and I would be prepared to discuss those in answer to
questions.

Mr. MAzzoLt. Thank you very much. Mr. Johnstone.
Do you have any difficulty with the open-ended premerger waiting

periods after the premerger notification is submitted?
Mr. JOHNjSTONE. Yes: very definitely.
Mr. MAzzoLr. If a time limit were to be put on the premerger wait-

ing, period, would that be an improvement, in your judgment, of the
bill?

Mr. JOJn-STON.E. It would definitely be an improvement, yes.
Mr. MAzzor,T. Would it improve it enough to gain your support?
Mr. JOtTNSTONE. I don't. think so. My view on the notification is that

it is really unnecessary; the existing programs have got, the infor-
mation.

Mr. MAZZOLY. You were here in the room. I believe, sir, when the
gentlemen testified before you, and that. kind of statement has been
made by others who have appeared before the committee. So, is there
some way you can succinctly answer the observations that they have
brought up, which are very strongly in favor of adoption of this
kind of a bill, if not, these precise words in this kind of a bill?

Mr. JOtNtSTONE. Well, I think that, if you look at the. banking-
analogy, there you have a regulated industry in which the whole
principle is, everything that a bank does is regulated and gets advance
approval. So, you have a regulatory structure in place where the bank
has to apply for approval of the acquisition anyway. For years prior
to the bank merger legislation all that information came over to the
Justice Department, it was reviewed, and the Justice Department
would make determinations to bring suit.

Mr. MAZZOTAt. How about the public interest?
M r. ,OTINRTONE. I'm not quite finished.
Mr. MAZZOLT. I'm sorry.
Mr. JToiTwsrONF. On the other hand, when you are in the unregulated

sector of the economy, you are in an area where the standard is not
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the approval, the standard is free flow of capital. The imposition of a
premerger notification and waiting period requirement in that area has,
I think, some deleterious effect on the free flow of capital, the freedom
of an entrepreneur, if you will, who has decided to retire, to sell his
company and end up with some listed stock, rather than the problem
of how to divide up the company among his three sons.

Mr. MAZZOLT. How about the public interest? I think some part
of the testimony earlier was devoted to what would serve the public
interest. Now, obviously we would not be serving that individual's
interest, the entrepreneurs who wanted to proceed with winding up
his estate., or preparing for the eventualities.

Do you think the public interest would be served by having a-kind of
orderly procedure wherein all large--if not all-but all large mergers
were subject to some kind of premerger examination?

Mr. JOIINSTONE. In the abstract it is hard to disagree with that
proposition. I think that examination is in fact taking place. Some of
the examination is going on at the enforcement agencies: some of it
goes on by private counsel. You cannot measure the effect of the
Celler-Kefauver Act simply by looking at the litigated cases and the
horror stories about 17-year cases.

Mr. M Azzor.T. The El Paso case is one that everybody brings out, and
we don't really want to talk about that, that is something unusual;
we want to talk about the great run of large mergers.

You then perceive no necessary public interest being served by hav-
ing a procedure, for routine and automatic examination of them?

Mr. JOHINSTONE. I think the procedure for routine and automatic
examination would have to reflect a judgment that the results you are
getting now are so bad that you want to substitute another process in
this area.

Mr. MAZZOLT. In other words, the idea is that some feel the courts
are not rejecting enough of them, or finding enough illegalities, so
therefore this )rocelure would provide that kind of a result?

Mr. JOIINSTONE. Well, I would go further back than that and say that
you would have to find first that there are a lot of bad rneigers
occurring, that corporate counsel are not rejecting enough of them
in the initial stages.

Mr. MAZZOLT. My time has expired. The gentleman from Illinois.
Mr. McClory.

Mr. McCLoRY. I gather from your testimony, Mr. Johnstone, that,
really, this is needless legislation. Matters are pretty well the way
thev are now, and we ought to forget about the whole issue.

You mentioned, for instance, that the Federal Trade Commission
now requires notification and requires information to be submitted.
Isn't it, a fact that the notice that they give comes after the merger,
and not before the merger?

Mr. JOiNSTONE. It comes after the agreement in principle to merge.
I think that in practice, in most cases, that agreement is reached
before the acquisition takes place.

Mr. McCLoiy. There is no waiting period involved.
Mr. JOHNSTONE. No; there is no compulsory premerger waiting

period. I am saying that as a practical matter it happens. We had an
experience a couple of years ago in which we had a client who came to
us and said, "I've got an agreement in principle, I've got to notify
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the FTC," and we said, "Now, wait a minute, you have too many
things hanging here, you don't have an agreement in principle."

They said, "No, we think we do, and anyway, we want to put it in
the papers, we are going to go ahead and notify."

So, we helped them, and they put together the notification forms.
They were filed with the FTC a couple of days before Christmas. I
might say, they were given to a very uninterested economist who was
in no hurry to get them. But, in any event, what happened thereafter
was that the acquisition fell apart for business reasons within a couple
of weeks. So, there was no closing, no acquisition, no nothing. The
people had gone to the trouble of putting the thing together, and then
we tried to get our documents back from the FTC and they said, "Oh,
no, as a matter of policy, we will retain all of those documents."

That is one minor example, but it is an illustration that they get it in
advance of the closing.

Mr. MCCIRY. Well, I judge from your testimony that you feel that
the corporate personnel are pretty cooperative people and well inten-
tioned, and we really should not worry about them. And now, from
what you add, "the real bad guys" are over in the FTC.

Mr: JOHNSTONE. Well, I'm sorry if I gave the impression that the
"bad guys" are over at the FTC.

Air. McCronY. Well, they did not give back those documents that they
delivered. I think they should have. It would be important to put a
provision in any legislation which we enact entitling the Government
to issue a civil investigative demand, that the material they get, they
ought to give back when the investigation is completed. I support that.

But. let me ask this: The point that reaches us quite emphatically
is that there fire terrible costs, there is awful confusion, there is al-
most an impossibility of divestiture, that everybody suffers except some
members of the legal profession, who benefit.

Now, can't you see that there are tremendous penalties, and tre-
mendous costs that are involved unless we have sonic mechanism for
trying to determine. through informational sources the legality or
illegality of proposed or pending mergers?

Mr. Joii-STO-,E. I certainly (1o see those costs, and that is why I
think that, in practice the mechanism is there. Now. my experience with
the clients with which I am familiar, it may not be typical of every-
thing that is going on in the merger area, but if a corporation has a
major acquisition in the works, one of the things they are going to do
is consult counsel and say. "Do we have any antitrust problems," and
in order to get any kind of intelligent advice on that. they have to as-
senible a lot of information. Now, much of it is publicly available, you
get it from SEC documents.

Now, you get an opinion from your own counsel, "Well, there may
l)e problems." and the next step is, "Well, what do you think the Justice
I)epartment and the FTC will think about this?" And quite frequently
you actually go to them and disclose the information.

Mv point is that throughout all of this process tie nerging parties
have the option to make an informed and intelligent decision and say,
"We think that our legal position is sound, and we are prepared to
defend it." I think this bill's automatic premerger stay features take
that away from the process.
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Mr. M(-CioRy. Could I just make one request of the witness, Mr.
Chairman, and that is this: Feeling as I do the inadequacy of the ex-
isting law, I would request that you forward to the committee your
suggestions on modifications of this proposal that might be useful in
trying to carry out the objectives the committee has in mind. Would
you do that?

Mr. FRIEDMAN. We will be happy to do that.
Mr. MCCLORY. Thank you very much.
Mr. M,\zzor. Thank you, Mr. McClory. The gentlelady from Texas,

Miss Jordan?
Miss ,JoRDAN.-. Thank you, Mr. Chairman.
I will be interested in the response you send in to the question posed

by 'Mr. McClory because I think you have given your answer, that
wve do not need to do anything, legislatively, in the whole area of
Mergers, pre, or post kinds of activities because what we have is ade-
quately serving the l)urposes we intend to a(l(lress.

Did I misunderstand your testimony, or is that what you said?
Mr. JOiINSTONExr. I think you understood it correctly, that is the policy

position, as I understand it, of the Chamber, and it happens to also be
ny own personal view.

But I certainly will consult with the Chamber and attempt to be
responsive to the request.

Miss JORDAn\,. That will be fine.
You seem to be l)othered more by the provisions in the bill which

relate to the automatic temporary restraining orders and preliminary
injunctions. You do state that you have other problems, but those
problems really seem to come into your consciousness with a sharper
focus than others.

If you read the bill, before any preliminary restraining order is
sought, or temporary injunction is sought, there has to be this icrtifica-
tion by the involved Antitrust Divisiou of Justice, or the Federal
Trade. Commission.

Now, would you think that representatives and heads of these two
ag encies of the Governnient would make such certification without
first determining some adequate and rational basis for seeking to
enjoin the merger

Mr. ,IO,'S'o,'E. I think they will conscientiously try to determine
an adequate and rational basis. I think that the theories which they
may wish to advance may differ from what ultimately turns out to
be the law. I think they may occasionally be wrong on the facts.
I respect their judtgmneilt as prosecutors as to whether or not to bring
a case, but I think there ought to be an impartial tribunal before which
they have to put the case and prove it before they get the relief they
are looking for.

Miss JORD.. It would be a rather unusual circumstance, would it
not, for either of those agencies of the Government to exercise a
judgment this important in a vacuum, without communicating with
and talking to, and discussing the issues with the parties involved?

Mr. JOIiNSTONE. I am sure there will be ample opportunity fe,. the
whole thing to be ventilated before the agencies. but what I am
troubled by is changing the rules of the game. There is obviously
ample opportunity for negotiating with the agencies at this point, but

74-021--741- 9
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we both know that at some point there has got to be an impartial
tribunal looking at this.

Miss JORDAN. Thinking about this "impartial tribunal" you are
talking about, are you talking about a prehearing by maybe an ad-
ministrative law judge, or yome appointedadjudicator?

Mr. JOHiNSTONE. What am talking about there, and what I am
talking about in this preliminary injunction context, is a U.S. district
judge.

Miss JORDAN. Well, that is your impartial tribunal.
Mr. JOinSTON.. That is correct, but under the legislation I don't

believe he would be given the opportunity to consider either the merits
of the Government's case, or what he really ought to do in fashioning
any-preliminary relief.

M I ss JORDAN. And you read this bill as indicating that the court,
the judge, would have no discretion in the matter?

Mr. JoOINSTONI:. 1 think it takes an awful lot of discretion away
from hir.

Miss JORDAN. All right. Thank you, Mr. Chairman.
Mr. MAZZOLI. I am sorry, the gentlelady's time has expired. The

gentleman from Maine.
Mr. CohEiN. Thank you, Mr. Chairman.
I think, Mr. Johnstone, that Miss Jordan's skepticism about your

response to this committee has to be predicated upon Mr. McClorys
statement that it seems to be the rather consistent feeling of this sub-
committee that the existing law is not adequate, and that.some form ofCremerger notification would be in order. Given that, what is the

est alternative, as far as the Chamter is concerned?
Second, if many of the companies that you represent will seek to

eliminate doubt and instability by notifying the FTC and Justice
Department, is it really that much more of a burden to formalize it
or standardize it?

Mr. JOHN1-STONE. I do not know if I could quantify how much more
of a burden it would be. I would say the instances I am familiar with,
where we have sought it, have been very large acquisitions, much
larger than the cut-off point of this bill.

Mr. COIHEN. As I understand it, about 1,000 companies would be
affected by this bill.

Mr. JOJINSTONE. I think there are prol)ablv 1,000 companies over
$100 million in annhaalsales; that is based on the "Fortune 500"
statistics.

Mr. CoHE-N. If the FTC were to request additional information
from one of your clients under the 20-day extension period, which
you feel is irrelevant, what would be your recourse under this bill?

MI'. ,JOIINSTONE. Well, I have looked at the bill, and I do not see
where the recourse would be. In other words, it does not provide any
way to contest the additional information request.

Mr. COHEmN. And until you agreed to supply the information, the
Justice Department, or the FTC, would simply refuse to approve the
mecrger.

Mr. JOH1NSTONP. Yes. You would be in a situation where your wait-
ing period would be extended indefinitely; and on the other hand, if

ou go ahead and say, "We are going to make this acquisition any-
ow," you risk a $10,000 a day penalty.
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Mr. CoHF . Would you then bo forced to seek relief through a
mandamus proceeding, to force the issuance of approval?

Mr. JOIINSTONE. I am a great believer that there is always some way
to get in court and get relief, if there is good reason for it; but of
course, it is complicated.

Mr. COiiEN. The burden is then shifted to you. I would simply
point out to the chairman that similar to cases arising under the CII)
premerger investigation bill, this is a further case where if someone
who is being deposed, or from whom information is requested, ob-
jects on the grounds of irrelevancy and immateriality, the moving
party should have to request a hearing before a district court judge
to determine which side is correct.

I would suggest that we have some sort of similar measure in this
bill as well, providing such a mechanism.

Finally, I am a little bit troubled about the preliminary injunction
proceeding where we shift the burden of proof, although prior wit-
nesses think that is not really a marked change in policy. My question,
to the witness and to the Chair as well, is this: The argument is that
the merging parties have all of the data on the merger and have al-
ieady studied its legality, so should they not have the burden of
proving that the merger is in fact legal? I think that cuts both ways.
If the merging parties have studied all the information and the data,
and have studied its legality, and if, under a bill that would come out
of this committee or subcommittee, they have to submit that same
data and information to the Justice Department or FTC, why should
not the FTC or Justice Department have the burden of proof? That
is not a question, it is a statement.

Mr. MAZZoII. The gentleman makes some good observations, and
thev are certainly grist for our mill.

The gentleman from Iowa is reco.rn ized for 5 minutes.
[r. MEZvi.NSKY. Thank you, Mr. Chairman.

You were ]lere when T was commenting to Mr. Mueller about your
statement on the merger notification program. Ile pointed out that
most of those notifications were mado after the fact, rather than before
the fact. Would you care to comment on that : is that your impression ?

Mr. JolfNSONE. Vell, that was not my understanding of what he
said.

Mr. M[EzvINSKY. iHe said a vast majority of the notifications were
made after the merger, rather than before.

Mr. IOi.NS'r. -E My understanding was that he pointed out that
all of the notifications ale male after an "agreement in principle" to
merge; an(l he said that a vast majority of the cases that have been
brought were brought after the acquisition, rather than before.

I don't have actual data on when the FTC gets those notices and
data in terms of the acquisition. My own experience has been that the
ones that go in through our office get in before closing.

Mr. MEZVTNSKY. The reason we are facing this is the problem of
divestiture not l)eing an a(lequate form of remdy. World you agree
that divestiture is not an adequate form of remedy?

MJr. JONSiNTONI-. I would agree that thlero are some cases in which
(ivest.iture ls been a problem, but I also think the fact that divesti-
ture becomes a problem inv well illustrate that vou don't need it.
There were a series of cases i'n tle grocery industry'in the early 1960's
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that the FTC brought. One of them I was involved in was National
'ea. The ('omimssion concluded that a whole series of ac uisitions
were illegal, but they determined not to seek divestiture. and instead
they imposed a 10-year prior notification requirement. This led, ulti-
mately, to the a(Ioption of a notification and enforcement policy for
the whole food distribution industry, which probably made a lot more
sense in terms of preserving competition, than trying to sell off a nuin-
ber of sulperninrkets in a nuniber of places.

Mr. MEzf.zNsKY. Well, what remedies would we have for the problem
we are trying to face with merger activity, with the likelihood of
inerger activiity increasing ? Do we jitst sort of let it ride?

I gather that is the position you seen to think, irrespective of what
may take place concerning mergers, that the remedies are adequate as
is. I a jitst. trying to understand the position of the chamber.

M[r. .JNts'roNE. I think the remedies in place are adequate. I think
a lot of the I)rblenils of years ago come front not in(lerstanding what
the statute was about, and people were litigating what the statute
really meant. I think we know that, with respect to horizontal and
vertical niergen. now, and it is easier to make a case.

"I (o think that what is in place is adequate.
Ml'. 'IMI0'sKY. I)on't you sense that there is an overwhelming con-

cern ? We will have a witness that will follow vi that has a history
of looking at. this i.sue. I nmean, can we really' legitimately say that
we can loree it ?

Ml'. JOHNSTON-. Well, the decision of the Congress has been. and has
been during tines when there was a unch nore clear and present
!prollemlIs of a lot of merger-; oing on, the decision of the Congress ha.s
been not to adopt this legislation.

Mll'. A1EZVINSKY. You (o not feel that there will be an increase in
merger activity in the latter part of the 1970's? In other words, your
)re(liction, if von} have to look thrmigh that crystal ball, will be that
1mri.er ae ivit N for the rest of this decade will l)e reasonably inactive,
o,' .Itbout tle sor ,., 01 inerased;l wllic is it going to be?

Mr. ,oixs'rON,:. Well. I a,1 not in the hiusi nes of making econonic
lr,'lietiols. Y,,i (%an look at the statist i('s and see tlha.t things were very
]i,.,h il thle late 19(;0"s., lhey are down now, and they inay be starting,
,a(.k i: lbut we (l)I't knlow h1ow far it, will ,ro. 'I'llere iq data iin the

Senate record. I believe. wlich si ,gests that the peaks, suh as we ]vad1
il tl hate il( 96)'s, oiNily o',.(l infreently ; m11y recollection is ever 30
0' 10 ven'rs.

[i'. 'ME'"INSKY. Are vot aware of what sonie witnesses termel
the "'xiiigmt, I I ege " ~OlIi'self ?

Mr. I0,[Ns'NE. i an n'ot aware of any invself.
Mr. 'MEZA'rNsKv. Of any conlin g in at the last minute. You know

what. the term midnightt 11erge1"" is.
M[r. Joiss'roNE. I know wlat. the term "midnight merger" ii. I

-gather it. is, you wait until the last minute to announce it, and by the
time Von announce it you have done it, and it, is too late for the Govern-
Inent to (o anything about it.

I an not aware of those occurring in recent years.
Mr. MFZviNSKY. Mly las question will be, if merger activity actu-

ally does increase, would that be a strong reason for this kind of ap-
proach being pursued?
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M r. ,JOIr.-STONE. If merger activity increased and it could be demon-
strated that the existing weapons, and the legal doctrine the agencies
have were not adequately dealing with it, I think it would be appro-
priate to take a look at this.

Mr. 'MEZVNSKY. Thank you very much.
Mr. MAzZOtr. The gentilemans time has expired. The gentleman

froin New ,Jer.-y, r. Hughes, is recognized for 5 minutes.
Mr. Iufivs. Thank you, Mr. Chairman.
Mr. Johnstone, I wonder if you could tell me as a matter of policy

what, if anything, society should do about the unjust enrichment that
does take place, where competition is restricted in the marketplace
after an illegal merger occurs.

Mr. ,JOIN~sTrOu. Well, I think that that question assumes something
which I don't concede. and that, is that there is unjust enrichment.

Mr. hronms. Let's work on that assumption that a merger takes
place, it does restrict competition in the marketplace., and there has

en unjust. enrichment. What remedies (1o you think should be
available, if any ?

MI'. JIINST)NE. All right. There is now available a treble damna(e
remedy, which in the facts you suggest. 'ould be available to people
wio are in jured.

Mr. HluErs. )o vou feel that divestiture is indeed a weapon that the
Government should'have in its arsenal

MI'. ,Jo)W'sroNE. Certainly.
'Mr. l'uuiiEs. lVell, obvloisly you feel that the present tools are

a(leqjlte. even though the F'i"'s'progran is not a premerger proce-
duire. Let ne ask you. obviously you also feel that it is well for com-
panies, as they (1o in many instances, to notify tbe FTC before a merger
takes place. I)o I understand your testimony correctly ?

1r. .JOIINSTONE. "'lat is correct.
Mr. I 'ummls. Why are companlies N'oluntarilv notifying the Julstice

apartmentt and the, Federal 'l'rade Commission. They are actually
doing more than they are compelled to (1o under existing law?

Mr. ,Jo iu-s,roN,. WO), because the litigation which can result is very
troublesome and expensive. and you call look at a proposed merger and
say. "We think, as lawyers, that ihis is a legal acquisition, but there are
legal doctrines lying around that would enable the ,Justice Department
to called, nge this an(d tie you up for years in expensive litigation," and
the eonpany will say. "Vell. we'd better go (lown and ask them."

Mr. Ilpolrs. If that. nakes sense economically as a matter of policy,
if it's good pul)lic policy, why. then, should we not standardized it so
that every firn that falls within the categories spelled out within the
legislation must notify beforehand, before the fact, and thus enable
the .Justice department, to have sufficient time to make the kind of
st uv of tie. proposed merger that is needed: what is bad about that?

Mr. ,JoIXSTON'. As a practical matter. I think that there are a lot
of acquisitions where in counseling privately you don't reach that
point. You look at it. and it is big enough to'be covered by that bill,
but the company is satisfied with the opinion of its own counsel that
it is not a trouble area. So, thev say, "OK. we are going to go ahead and
we will wait and see if the agencies ask us."

Now. this bill would cut off that option and put an unnecessary
extra step in there.
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Mr. HTUGIIES. But, you know, lawyers disagree. I expect that you
would get about 15 different opinions right here in the room on any
given issue. Suppose that in fact corporate counsel are wrong, and they
are looking at it from the wrong j)erspective, isn't it well to have an
agency that has to make the final decision, to sort of review that before
the fact to avoid costly litigation; to avoid the inadequate remedy of
divestiture?

Is not, as a matter of public policy, the better approach to try to
avoid the need for divestiture?

Mr. JOii.NsoNE. Well, I think that the answer to that question per-
hal)s depends on a set of facts you cannot find out, and that is, how
many lawful acquisitions would )e turned off by a notification policy
that puts an extra step in there, and pUts a lot of discretion into the
hands of the enforcement agencies.

I)r. Mueller I)ointed out that after the 1966 bank merger legislation
providing an automatic stay, that the Justice I)epartment challenged
42 percent more bank mergers. Now, I don't think that is necessarily
good; and I don't think that would necessarily be wise if applied to the
unregulated corporate sector.

Mr. HuIHES. Vell, does it not make sense, however, to give the Jus-
tice Depaitennt and the Federal Trade Commission adequate time to
review the merger before it occurs? I would think that the "midnight
mergers" bring about a number of decisions by the 1Justice Department
with time running out, that perhaps would not have been made if they
had bad sufficient time to examine the structure ?

Mr. MAZZOLT. I'm sorry, the gentleman's time has expired, and with
that all time has expired.

Gentlemen, we want to thank you very much for your help today.
As I said earlier, there mav be sone questions which will be hereafter
raised tlhat will be sent to'you in writing, along with Mr. McClory's
request to you earlier.

Thank you very nith.
I am very sorry to have to report, Chairman Celler, that Chairman

Rodino is unable to join us tlis morning by reason of prior and
unavoidable commitments, but in his stead I welcome you back to a
room in which you served for so maly years, and invite you to join us
at the witness table, aloilg with lMr. Zelenko. And may I, just for the
record, read the words that.'Mr. Ro(lino would have spoken today, had
he been here:

It i a great honor for ne to introduce our next witness, our former Chairman,
Emanuel Celler. Wo are all deeply aware of his distinguished and unparalleled
record of service in this committee and the Congress, and his many great achieve-
ments over the years. Certainly, one of the nost significant of those achievenients
Is the 1950 Celler-Kefauvel- Act, which sharply broadened the reach of the anti-
merger law.

As the FTC's ("ommissioner Paul Rand Dixon told this subcommittee, just a
few months ago, the importance of that act "cannot lh over-emphasized." The hill
we are now considering woild strengthen the effectiveness of that act, and we are
therefore especially glad to have your views on it, Mr. Chairman.

As one who did not have the pleasure of being on the committee
when you were the chairman, but nonetleless ('anie to Congress when
you were, one of our colleagues, I want to state that you have certainly
established a record on this sul)ject matter that you will speak of
today, and in the broad range of niany constitutional issues, which
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perhaps has no parallel in the history of our Republic. We certainly
welcome you, and welcome you back to this chamber.

Mr. McCiWIlY. Will the chairman yield?
Mr. MAZZol.. Yes, I will certainly yield to the gentleman.
Mr. McCi.oiy. I thank the chairman for yielding because I want to

join in extending a very warm welcome to the former chairman of this
committee, a gentleman with whom I have had the privilege and honor
of serving (luring the period he was the chairman, and during most of
my experience on this committee.

In looking at the portrait of the gentleman from New York that is
behind me on the wall, I note that he is just as handsome as he sits
there at the witness table now as he was when that portrait was
painted, perhaps a little more handsome than that.

I just want to add my personal affection and respect, for the gentle-
man from New York, and to state very candidly that I have always
felt I was treated very fairly and very impartially by the chairman
during his service as bead of this committee. It is one of the experi-
ences I am most grateful for in my life, that I had the privilege of
serving as a member of the committee during the gentleman's chair-
manship of the Judiciary Committee. I certainly want to join in wel-
coming you here this morning.

Mr. MAz:,,omI. Thank you very much, very well spoken.

TESTIMONY OF EMANUEL CELLER, ESQ.

Mr. CEFLLR. I feel a real sense of gratitude in hearing these very
gracious remarks by the chairman and Bob 11McClorv. It always brings
back nostalgic memories when I enter this room, particularly when I
recall that I was a neml)er of this committee and its chairman for a
great many years.

It is my I)leasitre onve again to speak to the issue of premerger
notification. and I want, to thank the members of this subcommittee,
and your (hairman. ',r. liodino. for asking nie to present my views
on this l'eislationm-I have been doing so for some time. It has become
a halibit with me.

Indeed. one eloquent way to r1esent test imony on IT.R. 131.31 would
simply he to compile a stack of all the hearings hetld on such measures,
in both lfouses of Congress, for. as all of us know, the idea of pre-
rnerger notific.ation has a history almost as long as the Celler-Kefauver
amendment, 1)aese(l 25 years ago.

Exlrlence has demonstratedd a lonslc need for requiring companies to provide
advance notification of merger and acquisition plans to the Attorney General
and the Federal Trade Commigsion---or other appropriate body-and to wait for
a period of 60 days before consummating the transacton. With such notification
and waiting period requirements, not only will the Government agency be ade-
qutely informed In advance of important mergers and acquisitions, but It will
also be able to make a preliminary determination as to whether or not the
proposed transaction is of doubtful legality and. if wo, to undertake court action
to restrain consummation of the transaction pending adjudication of this qneqtion.

In the absence of a provision requiring the sulirirission of advance notification
and a waiting period, many companies can obtain the benefits of a completed
merger or a(quisiiton even though the transaction not only is of doubtful
legality. but haq caumed the very damage to the competitive structure which the
('eller-Kefauver Act was intended to safeguard. Further, once the transaction has
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been consummated and the assets commingled, difficult, if not impossible, is
reversion to the prior status.

It is recognized that at present the staff of the antitrust enforcement agencies
search through newspapers, financial periodicals, trade Journals, and other
publications, for Information regarding proposed mergers and acquisitions. But
those enforcement procedures are unsatisfactory in obtaining advance informa-
tion since many significant mergers and acquisitions are not publicized In advance
of consummation.

Mr. Chairman, I am sure that statement sounds familiar. It is. It
comes straight out of the report on H.l. 1143, which I introduced on
January 7,1957, and which your distinguished chairman, Mr. Rodino,
reported to the House as H.R. 7698 on May 28 of that year. That bill
in turn was an echo of II.R. 9424, approved by the House in the 84th
-Congress; it. died in the Senate. All this, in turn, comes from hearings
on these four identical bills intro(luced by myself, Representatives
Patman, King, and Eviiis, in 1960. The arguments are exactly the
salle now as theni, and just as valid.

Who has the best information about planned merge-s-the parties
or the Government ? Clearly tie parties, indeed, the stockholders are
privy to merger plans well in advance of t le time limits specified in the
bill. l'ltimately, l)remerger notification ANill avoid expenditures and
considerable tilli , effort an ti money by the enforcement authorities,
the courts, anld by the merging palies themselves. Indeed notification
machin(ery will b, in the best il rest of all.

The bills of the past were far more st ringent, in some ways, than the
legislation now before you. '.lwy required a 60---not 30--day waiting
period for all nonexempted merger's resultiiig in combined capital,
surplus and undivi(led profits of onl\ $10 millionn.

While inflation has work,,dl its will on those figures, Congress has
not, and in all candlor, it is relevant to ask why.

In 1961, MI'. Paul Rand Dixon, tile Clairman of the Federal
Trale ('ominision, recounted the parade of horribhs-attemlpts to
ii lscralhl~le Corporate omlet tes.

The P;isb?4d'y case, at tlat tine on appeal to the fourth circuit-S
years from coml)laint to (livestiture--6 years after that, the Federal
'rade Commission gave up.

The Crown Zellerbach case took 6 years just to get to the ninth
ci re it.

Ii more recent time, we have seen the futility of divestiture in
Von's Grocery ani the Continental Can mergers. Both were held
illegal-and neither )ro(luced an effective remedy. Some of us here
may remember tile demise of Country Gentleman in the early Farm
Journal case, an earlier example of hollow divestiture following asset
retention. MIr. Rand )ixon, a man witi a flair for language and one
who knows firsthand the complexities of financial unscrambling, there
quoted the hearing examiner:

The Country Gentleman is dead, and the "assets" which it turned over to
respondent are now without value to any newcomers or, indeed, to any farm
publication now in the field. When the corn is taken from him and the horse
dies, it is the height of vanity to strew the bare corneobs on his grave.

Not long ago, he was back before this committee again, making the
very same arguments in the context, of merger oversight hearings.

Mr. Watkiss, just a few days ago, recounted to the subcommittee the
tale of the "Unnatural GOp" case-17 years, and six trips to the Su-
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preme Court for the El Paso-Pacific Northwest, a merger unanimously
held by that court to be illegal.

I hope that Congress will not procrastinate. There is no need for
any further delay. Some may argue for such delay. The answer to that
is the old Spanish proverb: "By the Street of Bye and Bye--you come
to the House of Never."

The chain of administration support for a measure such as this runs
from President Eisenhower to Attorney General Kennedy to Presi-
(lent Ford.

Today, this vitally needed legislation stands a very good chance of
passage. S. 1284 contains provisions similar to H.R. 13131. There is
interest and determination in both Houses.

The Celler-Kefauver amendments to the Clayton Act sand for the
principle of free and open competition. I like to think I battled hard
for those principles. The all-too-rapid passage of time has clearly
proven that this legislation needs, and deserves, the provisions you are
here considering. I strongly urge its enactment.

Thank you.
Mr. MAZZOLT. Thank you very much, Mr. Chairman, for your elo-

quent statement, and one which certainly makes an important point.
I would like to ask you just one question on my own behalf before

yielding to my collaegues, and that is, do you believe that there should
6, a more definite time involved in the premerger notification process?

Mr. CEL,F.. Well, I do not necessarily proclaim that 30 days is the
proper time, I think this committee might make appropriate changes
in its wisdom.

Mr. MAZZOLT. Thank you, Mr. Chairman because it has been brought
up by some of the witnesses that because of the lack of a time certain,
there appears to be at this point kind of an open-ended aspect to the
premerger waiting period. There were some suggestions that a definite
time be set, some say 60, 90, or 120 days, within which action will have
to be taken, or the merger will be permitted to gothrough. I wondered
how the chairman might feel about that.

Mr. C1ELLER. Of course, the longer you wait, the more disadvan-
tageous it is to-the merging parties, and you have to consider that, of
course.

Mr. MAZzor. Thank you very much, Mr. Chairman, we appreciate
your observation.

The gentleman from Illinois, Mr. McClory.
Mr. McCLony. Thank you, Mr. Chaiirnan.
I am also pleased to note that you are accompanied totay by asso-

ciate counsel, the former chief counsel of this committee, fr. Ben
Zelenko. What I want. to do is take advantage of the joint expertise
you bring here to the committee today. Maybe Mr. Zelenko could also
help me.

T think that on this subject of fixing a definite time within which
this notification and this informational process has to be completed,
that we could improve on the bill, or at least could make it more pre-
cise.

If you will look at the bill, Mr. Zelenko, on page 3 under b(1), you
will se that. it says that. "The notification and waiting period required
by this section shall expire 30 days after the person subject to subsec-
tion (a)." but then it continues and provides, on page 3,"Or until
expiration of any extension of such period, pursuant to subsection
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(c) (2) of this section." And if you will turn to section (c) (2), you
will see that the Federal Trade Commission, or the Attorney Gen-
eral--on page 7---can extend the time for additional periods up to 20
days after receipt of information.

That has raised the question in the minds of some as to whether or
not, after any additional information is submitted, there is going to
be an additional 20 days, and it will go on, and on, and on; so we would
have not just a 60-day period, but a much lengthier period.

Would you be willing to study that, and then suggest some possible
amendments to us, which would, I think, coincide with the recom-
mendation of the gentleman from New York, Mr. Celler, to have this
consummated within a short period of time? -

Mr. ZELENKO. Mr. McClory, Mr. Celler and I have discussed this,
and there are two points we want to make. W3 understand the bill to
saiy that within the 30-day waiting period the Government rray ask for
additional information. Its request for additional information niust be
made within that 30-day period. Once that request is made, the 30-day
wait ing period tolls, and! it only resumes again when that information
is received by the Government; and then the Government has 20 days
from the date of that receipt.

So, as I understand the bill, conceivably 25 days into the notifica-
tion period the Government could ask for further information. It
might take a period of time for the merging parties to submit that
information. Upon the receipt of that information by the Govern-
ment, the Government would 'have 20 more days. ,

We read the bill as providing only one request for additional in-
formation. The bill seems to talk about one 20-day extension. We
think that is important because at least that puts some limitation on
numerous requests.

Mr. AfCCLORY. I think there are varying interpretations on that.
That is one reason why I think we cold be helped with respect to
clarifyina that.

Mr. ZEjLENI;zo. Fine, we will try to, Mr. McClory. The only other
point I would make is that Mr. Celler and I both believe it would be
in the interest of the merging parties as the bill is now written, as a
practical matter, to speed up the submission of information because
time is of the essence to the merging parties, and there is a built-in
incentive in that regard.

Mr. McCrLonY. The other point is made very strongly by Mr. Celler,
and that is that upon receipt of that information, the Grovernment can
act. On the top of page 2 he talks about the Government undertaking
court action to restrain the consummation.

Now, if you look on page 9 of the bill. you will see that in a pre-
liminary injunction proceeding, the preliminary injunction shall is-
sue unless the defendant carries the burden-the burden shifts to the
defendant, and the defendant has to disprove his guilt before he is
relieved of the preliminary injunction.

That is another area where I think you have differing thoughts with
respect to this legislation, and I think that in the prior bills. about
which Mr. Celler has given testimony, the burden was on the Govern-
ment, instead of being on the merging parties.

Mr. C(ELLFm. The very crux of the bill is the fact that the Govern-
ment has the right to stop the merger temporarily by winning an in-



135

unction. That is the very essence of this bill. Without that provision,
don't think the bill will be v orth a damn; it would be as useless as

a scabbard without a sword. That is the very essence of this bill, the
right to be able to do that.

Mr. MCCLORY. Well, we are talking about the period beyond the
period of notification, and whether a preliminary injunction would
lie after this 50-, or 60-day period, during which time the informa-
tion is given. At that point, should there be a preliminary injunction
miless the defendant (isproves his guilt; or should it only issue if-
on the basis of this information-the Government is able to establish
its case?

Mr. CELLER. I think the Government should still have the right.
Mr. McCi~oRy. I would like you to think about that, you and your

associate counsel Mr. Zelenko. If you have any suggestions on that, I
would be grateful to receive them.

Mr. MAZZOLL The gentleman's time has expired. The gentleman
from Iowa.

Mr. Mk[EZVIxSKY. I am glad the past chairman is here, I did not have
the honor of serving with you.

I see in your statement that your original bill was $10 million, and
now we are ip to $100 million: I gather inflation has come a long way.

Now, to fo l ow up on my point that I raised with the previous wit-
nesses, I gather your posit ion is we should not wait for a new wave of
mergers to come, but we should act now; is that correct?

Mr. CELLER. Yes, sir. I am willing to accept the 14100 million, I
would prefer the lower amount, that we had in the original bill. But,
I want to get something started here.

Mr. MEzvTNSKY. And it is your feeling we do not have to have new
merger activity, there is enough activity now that would justify this
legislation.

Mr. CELLEr. Right.
It is interesting to note that, while, for example, there were about

4,000 acquisitions and mergers in 1969-I get this f rom last week's
issue of Time magazine-those mergers fell off due. to the recession.
Now, as a result of the rebounding of the stock market, and the height-
cried corporate profits, there has developed an urge to merge. So far
this year mergers have risen at more than the 1975 pace.

A few of the well-known acquisitions pointed out by Time magazine
are the following more, or less conglomerate acquisitions. Pillsbury
Co. purclased 113 Steak & Ale restaurant-,: W. R. Grace's acquisition
of Scheppler's Inc., a clothing store: W. R. Grace is h shipping con-
cern. ColgEate-Palmolive's 1uv-ouit of Charles A. Eaton & Co., a golf
and tennis producer; and II. A. heinz Co.'s takeover of Lane Foods
Corp.

Banks are aiding in this merger activity at the present time as
money becomes plentiful, and their willingness to make buy-out loans
increases.

I am reading from Time ina, azine, which indicates the need for
some sort of action to he takon by the Congress because we are going
to be swamped, I think, with mergers from here on out.

Mr. 1MNzvt,,'Ky. The last point I want to make, you would agree
with the previous testimony that by all indications we will have
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4iore mergers, and have an upsurge of mergers for the rest of this
,decade; is that your opinion?

Mr. CELLER. I believe that mergers will increase, is that your
-question ?

Mr. MEZVINSKY. Yes; that's my question.
Mr. CELrLR. There is no question about it, and this Time magazinearticle seems to prove it.
Mr. MEZVINSKY. Thank you very much.
Mr. MAZZOSL. Thank you very much. The gentleman from Maine,

Mr. Cohen, is recognized for 5 minutes.
Mr. CoHErN. Just one statement, Mr. Chairman.
Mr. Zelenko, based upon Mr. Celler's last response to Mr. Mezvin-

sky, would it be your opinion that the nature of the market, the
economy, has changed since Mr. Celler and Mr. Kefauver first in-
troduced their measure back in 1957? During the late 1950s' and 1960's,
and perhaps even the early 1970s, isnt it true that most mergers
were either horizontal or vertical in nature, but that we are now
witnessing the rather recent phenomenon of the conglomerate merger?

I think Mr. Celler mentioned Pillsbury acquiring a totally different
company; you can talk about Gulf acquiring a circus. Would this
particular measure be responsive to that sort of merger?

Mr. CELLER. I think it might be well to find out what the Celler-
Kefauver Act covers and I had occasion to make statements on that.
The Government has successfully challenged tinder Celler-Kefauver
horizontal mergers between competitors; vertical mergers between
suppliers and their customers; and mergers that eliminate potential
competitors. Remember, mergers that eliminate "potential conpeti-
tors," and mergers that involve companies in different fields and are
thus conglomerate in nature, may permit the companies to abuse
their economic power through reciprocity arrangements.

Now, it is interesting to note the tyl)es of mergers that might be
covered; namely, mergers that eliminate potential competitors. A com-
pany seeks to merge with B company. "B" is in a position to become
a potential com petitor of "A," although it might not at that very
moment, or at tlie time of merger, be competitive. If it has the po-
tential of becoming a competitor, it is covered by the Celler-Kefauver
Act. There have been a number of decisions of the Supreme Court
to this effect.

Mr. COHIEN. In other words, a merger may be illegal if it prevents
a potential entrant from coming into the market as a competitor, and
I azi'ee with that.

MNr. MAZZOLT. Thank you very much, Mr. Cohen.
Mr. Chairman and Mr. Zelenko. we certainly appreciate your help

today. and I am sure that Chairman fRodino'will try to make con-
tact with you later on today.

Mr. CF.LLER. I am very grateful for being permitted to testify here
this morning.

Mr. jAzzoLI. Thank you very much, you have been very helpful.
I would like to make, a note for the record that the record on this

matter will be closed on June 1, and our subcommittee now stands
ndioirned.

fl~hereupon. nt. 112:05 p.m., the subcommittee adjourned, subject
to the call of the Chair.]



APPENDIX
DEPARTMENT OF JUSTICE,

Wa~hington, D.C., February 23, 1976.
Hon. PETER W. RODINO, JR.
Chairman, Subcommittee on Monopolies and Commercial Law, Committee on

tlie Judiciary, House of Reprcsentatives, Washington, DC.
DFAR CIrARMAN RODINO: In your January 13, 1976, letter requesting that I

testify before the House Judiciary Subcommittee on Monopolies and Commercial
Law regarding mergers, you requested certain statistical Information. I pro-
vided sr-,e of that information when I submitted to the Subcommittee my writ-
ten statement prepared for the Initially scheduled February 18 oversight hearing.
Enclosed is Information which supplements that earlier submission.

I am providing the raw data showing the number of Antitrust Division merger
investigations broken down by Industry during the period of July 1, 1963 to
June 30, 1973. I am also providing a summary of that data for your convenience.
Unfortunately, I am unable to provide Information concerning the types of
mergers Investigated. The Antitrust Division does not maintain records Indicat-
Ing whether a merger under investigation Is horizontal, vertical, conglomerate, or
some combination of the three.

Sincerely,
THOMAS E. KAUPER,

Astant Attorney General, Antitrust Divfainn.
Enclosures.

Merger investigations instituted during the period July 1, 1963--June 30, 1973

Num ber of
Industry irnvet itatione

Corn ---------------------------------------- -------------------------- 2
Fruits and tree nuts, n.e.c -------------------------------------------- 2
Broiler, fryer, and roaxter chickens ----------------------------------- 1
Poultry hatcherle ------------------------------------------------- 1
Livestock services, except specialties ---------------------------------- 1
Iron ores ---------------------------------------------------------- 2
Copper ores ------------------------------------------------------- 5
Lead And zinc ores -------------------------------------------------
Bauxite and other aluminum ores -------------------------------------- 1
Metal mining services: ----------------------------------------------- 1
Trantnm-radium-vanadium ores --------------------------------------

Bituminous coal and lignite ------------------------------------------- 6
Crude petroleum and natural gas -------------------------------------
Natural gas liquids ------------------------------------------------- 1
Oil and gas exploration services -------------------------------------- 1
Construction sand and gravel ---------------------------------------- 1
Industrial sand ----------------------------------------------------- I
Bentonite ---------------------------------------------------------
(lay and related minerals, n.e.c ------------------ ----------
Phosphate rock ----------------------------------------------------- 1
Sulfur ----------------------------------------------------------- 2
Single-family housing construction ------------------------------------ 1
Bridge, tunnel and elevated highway ---------------------------------- 1
Heavy construction, n.e.c ---------------------------------------------- 1
Painting, paper hanging, decorating ----------------------------------- 1
Electrical work ----------------------------------------------------- 2
Meat packing plants -------------------------------------------- 16
Sausages and other prepared meats ------------------------------------- 4

(137)
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Number of
Industry invest tigations

Poultry dressing plants ---------------------------------------------- 2
Poultry and egg processing ------------------------------------------- 2
Creamery butter ---------------------------------------------------- 1
Ice cream and frozen desserts ---------------------------------------- 1
Fluid milk --------------------------------------------------------- 5
Canned specialties --------------------------------------------- 1
Canned fruits and vegetables ------------------------------------------ 3
Dehydrated fruits, vegetables, soups ----------------------------------- 1
Flour and other grain mill products ----------------------------------- 7
Rice milling -------------------------------------------------------- 1
Wet corn milling ----------------------------------------------- 2
Dog, cat and other pet food ------------------------------------------- 2
Prepared feeds, nee -------------------------------------------------- 6
Bread, cake, and related products ------------------------------------- 6
Cookies and crackers -------------------------------------------- 1
Beet sugar -------------------------------------------------------- 1
Confectionery products ---------------------------------------------- 7
Chewing gum ------------------------------------------------------ 1
Cottonseed oil mills ------------------------------------------------- 1
Soybean oil mills -------------------------------------------------- 2
Vegetable oil mills, n.e.c ---------------------------------------------- 3
Animal and marine fats and oils -------------------------------------- 3
Shortening and cooking oils ------------------------------------------ 1
Malt beverages---------------------------------------------------- 20
Distilled liquor, except brandy ---------------------------------------- 5
Bottled and canned soft drinks ---------------------------------------- 2
Flavoring extracts and sirups, n.e.c ------------------------------------ 2
Food preparations, n.e.c ---------------------------------------------- 3
Chewing and smoking tobacco ------------------------------- - 1
Weaving mills, synthetics -------------------------------------------- 1
Women's hosiery, except socks --------------------------------------- 1
Felt goods, except woven felts and hats -------------------------------- 4
Pad(Ungs and upholstery filing ---------------------------------------- 1
Men's and boys' suits and coats --------------------------------------- 4
Men's and boys' shirts and nightwear ---------------------------------- 2
Men's and boys' separate trousers ------------------------------------- 1
Men's and boys' work clothing ---------------------------------------- 1
Men's and boys clothing, n.e.c ------------------------------------------ 1
Women's and misses' dresses------ ------------------------------ 2
Millinery ---------------------------------------------------------- 1
Hats and coats, ex. millinery ------------------------------------------ 3
Waterproof outergarments ------------------------------------------- 1
Apparel belts ------------------------------------------------------ 1
Fabricated textile products, n.e.c -------------------------------------- 1
Sawmills and planing mills, general ----------------------------------- 4
Millwork ---------------------------------------------------------- 3
Hardwood veneer and plywood ---------------------------------------- 1
Mobile homes ------------------------------------------------------
Partlelehoard ------------------------------------------------------- 1
Wood household furniture -------------------------------------------- 7
Upholstered household furniture -------------------------------------- 1
Metal household furniture -------------------------------------------- 3
Mattresses and bedsprings -------------------------------------------- 7
Metnl office furniture ------------------------------------------------ 4
Public building and related furniture ---------------------------------- 2
Metal partitions and fixtures ------------------------------------------ 2
Pulp mills --------------------------------------------------------- 3
Paper mills, except building paper ----------------------------------- 11
Paperboard mills --------------------------------------------------- 8
Paper coating and glazing .------------------------------------------- 1
Bagq. except textile bags -------------------------------------------- 1
Sanitary paper products -------------------------------------------- 2
Converted paper products, n.e.c ---------------------------------------- 2
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Number of
Industry investigations

Folding paperboard boxes -------------------------------------------- 2
Corrugated and solid fiber boxes -------------------------------------- 2
Sanitary food containers --------------------------------------------- 1
Fiber cans, drums and similar products ---------------------------- 2
Building paper and board mills ---------------------------------------- 1
Newspapers ------------------------------------------------------- 30
Periodicals --------------------------------------------------------- 6
Book publishing ---------------------------------------------------- 14
Book printing ------------------------------------------------- 1
Miscellanous publishing --------------------------------------------- 6
Commercial printing, letterpress --------------------------------------- 5
Commercial printing, lithographic ------------------------------------- 5
Engraving and plate printing------------------------------------- 1
Manifold business forms --------------------------------------------- 1
Greeting card publishing --------------------------------------------- 1
Photoengraving ----------------------------------------------------- 1
Alkalies and chlorine-------------------------------------------- 2
Industrial gases ------------------------------------------------ 4
Inorganic pigments -------------------------------------------------- 1
Industrial Inorganic chemicals, n.e.c ----------------------------------- 4
Plastics materials and resins ------------------------------------------
Synthetic rubber ----------------------------------------------------
Cellulosic manmade fibers ---------------------------------------------
Pharmaceutical preparations ----------------------------------------- 11
Polishes and sanitation goods ----------------------------------------- 1
Surface active agents-------------------------------------------- 2
Toilet preparations ---------------------------------------------- 4
Paints and allied products--------------------------------------- 7
Gum and wood chemicals --------------------------------------------- 1
Cyclic crudes and intermediates --------------------------------------- 3
Industrial organic chemicals, n.e.c ------------------------------------- 5
Nitrogenous fertilizers ---------------------------------------------- 10
Phosphatic fertilizers---------------------------------------------
Adhesives and sealants ----------------------------------------------
Prlnting ink ------------------------------------------------------- 1
Chemical preparations, n.e.c ------------------------------------------- 4
Petroleum refining ------------------------------------------------- 25
Paving mixtures and blocks ------------------------------------------- 1
Asphalt felts and coatings --------------------------------------------- 2
Lubricating oils and greases -------------------------------------- 2
Petroleum and coal products, n.e.c ------------------------------------- 1
Tires and inner tubes-------------------------------------------- 5
Rubber and plastics footwear ----------------------------------------- 2
Rubber and plastics hose and belting ----------------------------------- 2
Fabricated rubber products, n.e.c -------------------------------------- 2
Miscellaneous plastics products --------------------------------------- 10
Leather tanning and finishing ----------------------------------- 1
Boot and shoe cut stock and findings ----------------------------------- 1
Men's footwear, except athletic----------------------------------- 3
Women's footwear, except athletic ------------------------------------- 3
Personal leather goods, n.e.c ------------------------------------------- 1
Flat glass ----------------------------------------------------- 4
Glass containers ---------------------------------------------------- 3
Brick and structural clay tile ----------------------------------------- 3
Structural clay products, n.e.c ---------------------------------------- 1
Vitreous china food utensils------------------------------------- 3
Concrete products, n.e.c -------------------------------------------- 2
Heady-mixed concrete ------------------------------------------------ 2
Lime ------------------------------------------ 1
Gypsum products --------------------------------------------------- 2
Cut stone and stone products ----------------------------------------- 1
Abrasive products --------------------------------------------------- 2
Gaskets, packaging and sealing devices --------------------------------- 1
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Number of
Industry Wnevetigatiumn

Minerals, ground or treated ------------------------------------------ 2
Mineral wool ------------------------------------------------- 3
Nonmetallic mineral products, n.e.c ----------------------------------- 1
Glass products, made of puchased glass --------------------------------- 5
Ceramic wall and floor tile ------------------------------------------ 1
Clay refractories --------------------------------------------------- 2
Blast furnaces and steel mills ---------------------------------------- 15
Electrometallurgical products ----------------------------------------- 2
Steel wire and related products --------------------------------------- 2
Steel pipe and tubes ------------------------------------------------- 4
Gray iron foundries ------------------------------------------------- 2
Malleable Iron foundries --------------------------------------------- 1
Steel investment foundries ------------------------------------------- 1
Steel foundries, n.e.c ------------------------------------------------- 5
Primary copper ----------------------------------------------------- 1
Primary zinc ------------------------------------------------------- 1
Primary aluminum -------------------------------------------------- 2
Secondary nonferrous metals----------------------------------------- 1
Copper rolling and daw-wg --------------------------------------------
Aluminum sheet, plate, and foil --------------------------------------- 2
Nonferrous rolling and drawing, n.e.c ---------------------------------- 2
Nonferrous wire drawing and insulating ------------------------------- I
Aluminum foundries ------------------------------------------------ 4
Brass, bronze, and copper foundries ------------------------------------ 1
Primary metal products, n.e.c -----------------------------------------
Metal cans---------------------------------------------------------6
Cutlery ------------------------------------------------------------ 1
Hand and edge tools, n.e.c ------------------------------------------- I
Hardware, n.e.c ---------------------------------------------------- 3
Metal sanitary ware ------------------------------------------------ 2
Heating equipment, except electric ----------------------------------- 1
Metal doors, sash, and trim ------------------------------------------- 3
Fabricated plate work (boiler shops) ----------------------------------- 9
Kbeet metal work -------------------------------------------------- 3
Screw machine products --------------------------------------------- 2
Bolts, nuts, rivets, and washers -------------------------------------- 2
Iron and steel forgings --------------------------------------------- 2
Metal stampings, n.e.c ----------------------------------------------- 4
Small arms ammunition----------------------------------------- 1
Valves and pipefittings --------------------------------------------- 3
Wire springs - --------------------------------- --------- 1
Miscellaneous fabricated wire products ------------------------------- 1
Fabricated metal products, n.e.c --------------------------------------- 4
Turbines and turbine generator sets ----------------------------------- 2
Internal combustion engines, nme.c --------------------------------
Farm machinery and equipment --------------------------------------- 2
Lown and garden equipment ------------------------------------------ 2
Construction machinery---------------------------------------------- 6
Mining machinery -------------------------------------------------- 3
Oil field machinery ------------------------------------------------- 5
Hoists, cranes, and monorails ----------------------------------------- 3
Industrial trucks and tractors ---------------------------------------- 3
Machine tools, metal cutting types ------------------------------------ 7
Machine tools, meta formtn-g types ------------------------------------ 1
Special dies. tools, jfg-xand fixtures ----------------------------------- 1
Machine tool accessories --------------------------------------------- 1
Power driven hand tools --------------------------------------------- 2
Rolling mill machinery ----------------------------------------------- 1
Food products machinery -------------------------------------------- 1
Textile machinery -------------------------------------------------- 1
Woodworking machinery --------------------------------------------- 1
Printing trades machinery ------------------------------------------- 5
Special industry machinery, n.e.c ----------------------------------- 9



141

Number of
Industry investigations

Pumps and pumping equipment ....... I
Ball and roller bearings .... 4
Air and gas compressors ----------------------------------------- 2
Blowers and fans --------------------------------------------- 1
Industrial patterns ---------------------------------------------
Industrial furnaces and ovens ------------------------------------- 2
Power transmission equipment, n.e.c -------------------------------- 3
General industry machinery, n.e.c ---------------------------------- 4
Electronic computing equipment ---------------------------------- 16
Office machines, n.e.c -------------------------------------------
Automatic merchandising machines---------------------------------3
Commercial laundry equipment ------------------------------------ 1
Refrigeration and heating equipment ------------------------------ 12
Measuring and dispensing pumps---------------------------------- 1
Service Industry machinery, n.e.c ---------------------------------- 4
Machinery, except electrical, nec -----------------------------------
Transformers ------------------------------------------------- 3
Switchgear and switchboard apparatus ----------------------------- 4
Motors and generators ------------------------------------------ 2
Welding apparrtus, electric -------------------------------------- 2
Electrical industrial apparatus, n.e. -------------------------------- 1
Household cooking equipment ------------------------------------- I
Household laundry equipment ------------------------------------- 1
Electric housewares and fans ------------------------------------- 2
Household vacuum cleaners -------------------------------------- 1
Household appliance, n.e.c --------------------------------------- 2
Electric lamp ------------------------------------------------ 8
Current-carrying wiring device 1-----------------------------------
Noncurrent-carrying wiring devices --------------------------------- I
iUghting equipment, n.e.c ----------------------------------------- 1

Radio and TV receiving sets ------------------------------------- 2
Phonogroph records --------------------------------------- 5
Telephone and telegraph apparatus --------------------------------- 2
Radio and TV communlcatlon equipment ------------------------
94ectron tubes, receiving type------------------------------------ 3
Cathode ray television picture tubes -------------------------------- 1
Ilectron tubes, transmitting -------------------------------------- 2
Semiconductors and related devices --------------------------------- 2
glectronlc components, n.e.c ------------------------------------- 10
Storage batteries ---------------------------------------------- 1
Primary batteries, dry and wet ------------------------------------ 2
X-ray apparatus and tubes --------------------------------------- 1
Hngine electrical equipment --------------------------------------
Mectrieal equipment and supplies, n.e.c ------------------------------ 1
Motor vehicles and car bodies ------------------------------------ 6
Truck and bus bodies ------------------------------------------ 1
Motor vehicle parts and accessories -------------------------------- 8
Truck trailers --------------------------------------------
Aircraft ----------------------------------------------------- 8
Aircraft engines and engine parts ---------------------------------
Aircraft equipment, n.e.c ----------------------------------------- 6
Shipbuilding and repairing -------------------------------------- 6
13oatbulldlng and repairing ------------------------------------- 3
Railroad equipment ---------------------------------------- 3
Travel trailers and campers ------------------------------------- 1
Transportation equipment, n.e.c------------------------------------ 2
lngineering and scientific instruments ----------------------------- 10
1Xnvironmental controls ----------------------------------------- 1
Process control instruments --------------------------------- 1
Fluld meters and counting devices --------------------------------- I
Instruments to measure electricity --------------------------------- 1
Measuring and controlling devices, n.e.c ----------------------------- 5
Optical instruments and lenses ------------------------------------

74-026--76-- 10
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Number of
Industry investigation

Surgical and medical instruments -------------------------------------- 3
Surgical appliances and supplies --------------------------------------- 5
Dental equipment and supplies ---------------------------------------- 3
Photographic equipment and supplies ---------------------------------- 4
Watches, clocks, and watchcases -------------------------------------- 1
Jewelry, precious metal ---------------------------------------------- 2
Silverware and plated ware ------------------------------------------ 1
Jewelers' materials and lapidary work --------------------------------- 1
Musical instruments ------------------------------------------------ 4
Games, toys, and children's vehicles ------------------------------- 4
Sporting and athletic goods, n.e.c -------------------------------------- 8
'ens and mechanical pencils ------------------------------------- 1

Needles, pins, and fasteners ------------------------------------------ 2
Signs and advertising displays --------------------------------------- 1
Burial caskets ----------------------------------------------------- 2
Manufacturing industries, n.e.c ----------------------------------- 3
Taxicabs ---------------------------------------------------------- 1
Bus terminal facilities ---------------------------------------------- 1
Local trucking, without storage --------------------------------------- 2
Local trucking and storage ------------------------------------------ 1
Refrigerated warehousing ------------------------------------------- 2
Deep sea foreign transportation -------------------------------------- 3
Noncontiguous area transportation ------------------------------------ 1
Great Lakes transportation ------------------------------------------ 1
Transportation on rivers and canals ----------------------------------- 2
Towing and tugboat service ------------------------------------------ 5
Marine cargo handling ---------------------------------------------- 2
Water transportation services, n.e.c ------------------------------------ 1
Certificated air transportation ---------------------------------------- 3
Noncertificated air transportation ------------------------------------- 1
Crude petroleum pipelines ----------------------------------------- 2
Freight forwarding ------------------------------------------------ 2
Passenger transportation arrangement --------------------------------- 2
Railroad car rental with service --------------------------------------- 1
Packing and crating ------------------------------------------------
Radio broadcasting ------------------------------------------------
Television broadcasting ---------------------------------------------- 5
Communication services, n.e.c ---------------------------------------- 5
Electric services ---------------------------------------------- 5
Natural gas transmission ---------------------------------------- 3
Gas transmission and distribution--------------------------------- 1
Natural gas distribution -------------------------------------------- 3
Gas production and/or distribution -------------------------------- 1
Electric and other services combined------------------------------ 1
Gn and other services combined --------------------------------------- 2
Refuge systems -----------------------------------------------
Automotive parts and supplies --------------------------------------- 2
Tires and tubes- - - - - - - - - - - 2
Construction materials, n.e.c ----------------------------------------- 2
Metels service centers and offices ------------------------------------- 3
Hardware-1
Plumbing and hydronle heating supplies --------------------------- 1
Professional equipment and supplies ----------------------------------- 5
Tran.tpnrtation equipment and supplies -------------------------------- 1
Serap and waste materials---1
Durahle goods. n.e.--
Electronic parts and equipment----------------------------------- 2
Printina and writing paper ------------------------------------------ 8
Driig. proprietarles. and sundries ------------------------------------
Orneerleq. central line__ 4
F)qtrv Prnduets---2
Fresh fruits and vegetables_-1
GrocerIes and related products, n.e.c ----------------------------------- 3
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Number of
Industry inveatigatone

Grain I
Chemicals and allied products ---------------------------------------- 3
Petroleum bulk stations and terminals -------------------------------- 1
Petroleum products, n.e.c -------------------------------------------- 5
Beer and ale ------------------------------------------------------ 1
Wines and distilled beverages --------------------------------------- 4
Farm supplies ----------------------------------------------------- 1
Tobacco and tobacco products ---------------------------------------- 1
Nondurable goods, n.e.c ---------------------------------------------- 4
Grocery stores ----------------------------------------------------- 9
New and used car dealers -------------------------------------------- 1
Auto and home supply stores ----------------------------------------- 2
Gasoline service stations --------------------------------------------- 2
Men's and boys' clothing and furnishings ------------------------------- I
Women's ready-to-wear stores ---------------------------------------- 1
Family clothing stores ----------------------------------------------- 3
Shoe stores------------------------------------------------------- 3
Radio and television stores ------------------------------------------- 1
Eating place ------------------------------------------------------ 3
Drug stores and proprietary stores ------------------------------------- 9
Liquor stores ------------------------------------------------------ 1
Used merchandise stores --------------------------------------------- 2
Book stores ------------------------------------------------------- 2
Jewelry stores ----------------------------------------------------- 2
Mail order houses. ------------------------------------------------- 2
Merchandising machine operators -------------------------------------- 2
Fuel oil dealers. ------------------------- 2
Liquefied petroleum gas dealers --------------------------------------- 1
Mlcellaneous retail stores, n.e.c --------------------------------------- 1
State banks, Federal Reserve --------------------------------------- 11
State banks, not Federal reserve, FDIC --------------------------------- 8
National banks, Federal Reserve ----------------------------------- 13
Private banks, not Incorporated, not FDIC ----------------------------- 1
Federal savings and loan associations ----------------------- ---------- 2
State associations, insured ------------------------------------------- 2
Licensed small loan lenders ------------------------------------------ 4
Installment sales finance companies ------------------------------------ 6
Short-term biudness credit ----------------------------------------- 10
Mortgage bankers and correspondents ---------------------------------- 8
Security brokers and dealers ---------------------------------------- 11
Life insurance ----------------------------------------------------- 8
Fire, marine, and casualty insurance ---------------------------------- 8
Surety insurance --------------------------------------------------- I
Title insurance ----------------------------------------------------- 9
Insurance agents, brokers and service ---------------------------------- 3
Real estate agents and managers --------------------------------------- 2
'Subdividers and developers, n.e.c -------------------------------------- 1
Holding offices ----------------------------------------------------- 3
Patent owners and lesors. ------------------------------------------- I
Hotels, motels, and tourist courts -------------------------------------- 7
iUnen supply -------------------------------------------------

Diaper service ----------------------------------------------------- 2
Dry cleaning plants, except rqg ---------------------------------------- 1
Funeral service and crematories --------------------------------------- 1
Advertising agencies ------------------------------------------------ 8
Outdoor a(lvertising services ----------------------------------------- 5
Credit reporting and collection ---------------------------------------- 2
Blueprinting and photocopying ---------------------------------------- 1
DiFinfecting and exterminating ---------------------------------------- 2
Building maintenance services, n.e.c ------------------------------------ 4
News syndicates ---------------------------------------------------- 2
Data processing services --------------------------------------------- 1
Computer related services, n.e.c----------------------------------- 2



144

Numb
I"dwelf- In reati

Management and public relations_
Equipment rental aml leasing
Photofinishing laboratorks ..........
Trading stamp services-
Business services, n.e.c ------------------------------------------
Passenger car rental and leasing
Truck rental and leasing .......................
Parking lots .........
Motion picture prniiietion, except TV ....
Motion picture production for TV ....
Services allied to motion pictures .
M motion picture film exchanges ..................................
Motion picture theaters, except drive-in-
Theatrical producers and services ........
Etertainers and enterta inment groups .......
Sports cluim and promoters-
Dental laboratories--....
Jiblraries and Information centers--------------------------------
Membership organization, n.e.c_-
Engineering and architectural services__-

er of

'I

5

33

5
6
1
I
6
1
3
3
6
1
1
1

1
1

2

CASES AND INVESTIGATIONS INSTITUTED IN THE PERIOD JULY 1963 TO JUNE 1973 EXCLUDED FROM
THE ATTACHED COMPILATION

SIC code assigned and description

0874

3619

3717
420
46105060
6000
6020
6140
63007M9

Number of Number of
cae Me e ivestiateons

years and yeas Comments

Forestry ........................................................... 1 (1973)
Dairy products ...................................................... 1 (1 64) 3-dillt.
A pparel ....................... ....... .............. 1 (1964) ..............
Electric transmission and dusnisibUgml ."upwml, net else. .............. i (194) Industry deleted.

where classified.
Motor vehicle and equipment .......................... 1 (1964) 19
Deep M domestic trnsportatton ..................... . (1970).......... 3-di1t.
Pipanes, except natld ga ......................................... 3 Do.
Wholesale distribution of electrical goods ............................... 1 (I911) 9 O.
Banking ............................................. 2 1 (196) I ait.
Commwe l end stock savings banks .................... 8 as S-di i
Personal credit institutions ........................................... I (196.e t.
Insurance carriers ................................................... 44 2-dl;& .
Business services, not elsewhere classified ............................. t (1964) 3d141.

I 2 in 1964, 2 in 1966 1 in 1967, 3 in 1969, 1 in 1970.
I I each In 1963, 196. 1968.
s I each in 1965 aml IVA,
4 1 in 1963, lIn 1964,.4in 1966,2 in 1967.
a 3 in 1963, I in 1964 in 1965.
* i each in 1964, 196, 1966, 1969.

COMMITTziE ON THE JUDrL&sir,
April 7, 1976.

Hon. TltoMAs KAUPML
AsRistant Attor7&cy Oeneral, Antitrust Dirisinn,
U.S. Department of ,Justice, Washingtott, D.C.

l)EAR Mu. KAUPER: To further develop the record of the Subcommittee on
Monopolies and Commercial Law's initial hearing on Merger Oversight held on
March 10, 1976, I would appreciate the following information:

(a) A table from 1955 to date itemizing the frequency-of injunctive relief re-
quested and granted In Section 7 cases, stating the name of the case, the relief
requested, the Industry in which the mergers occurred and the result of the re-
quest for relief.

(b) From 1969 to date, for all mergers challenged by the Department of Justice,
the date of the acquisition, the date on which the investigation of the merger was
opened by your division, and the date of the complaint.

(c) A description of the liaison between the Jivisilon and the Federal Trade
Commission concerning merger investigations and complaint. Has the Antltru't
Division experienced any difficulty obtaining necesary informatiQn from the
Federal Trade Commission for a merger investigation? What assistance does the,
Antitrust Division provide to the Federal Trade Commission?
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As the Merger Oversight hearings continue, the staff of the Subcommittee will
contact you for additional Information.

Thank you for your cooperation.
Sincerely,

PE zraB W. RODINO, Jr., Chairman.

MAY 13, 1976.
Hon. PL rI W. ROD!No,
('kairmas, Cowsnuittee ons the Judiciary,
House of Rcpresoentatf#ty, Wa,nh ington, D.C.

D)MA CIIALUMAN RowNO.O: This is in response to your letter of April 7, 1.976, In
which you requested additional material in connection with the merger oversight
hearings held by the Subcommittee #fn Monolplies and Commercial Law.

Enclosed yoa will find a detailed list of merger cases in which the department
has soiight preliminary relief prior to consunmmation of the challenged transac-
tion. This list is directly responsive to request (a).

With regard to your request for a list of all mergers challenged by the I)e-
parlinent of Justice since 1969, members of your staff have indicated that in-
foirination which the departmentt suplilled to the Siilcommittee on Antitrust and
Monolmly of the Senate committeeee on the Judiciary (and which was represented
in Part 2 of the hlearings on S. 1284, at pp. 1006-08) is sufficient. Your April 7
letter doex request some additional information with regard to those cases, and
we are endeavoring to compile it.

The liaison procedure letween the Antitrust Division aind the Federal _Trade
('oriiss on operates as follows: If an agency learns of a merger and propose
to (-ondutct an Investigation, It will request a "clarance" from the other agency.
A"clarance" will ordinarily he granted unless the other agency has contemn-

plated or pending investigation that arguably would conflict or overlap %Ngh the
"clearance" item. If "clearance" is denied and the requesting agency desTres to
purs ue the matter further, representatives of our Office of Operations and the
FT('( Bureau of Competition will discuss the matter.

Sincerely,
TnOMAS E. KAUPER,

Asrditant Attorney General, Antitrust Divisiox.

DEPARTMENT OF JUSTICE-MERGER CASES IN WHICH PRELIMINARY RELIEF WAS SOUGHT

Disposition of
motion fto

NnnrelmUeinary
Nam* of defendant Date Mold Industry relief Final dispositioin

Brown Shoe Co.: G. R. Kinney Co.,
Inc., G. R. Kinney Corp.

Co tinental Can Co., Inc.: Hazel-
Atls Glass Co.

[I Paso Natural Gas Co.: Pacific
Northwest Pipeline Corp.

Columbia Pictures Corp.: creen
Gems Corp., Universal Pictures
Co. Inc

Diebold, Inc.: Herring.Hall-Mar-
vin Safe Co.

Pabst Brewing Co.: Schenley In-
dustries, Inc., The Val Corp.

National Homes Corp ............

Nov. 28,1955 Skoes .............. Granted Judgment for Government,
(Wmtil). affiroed (Supreme Court).

Sept. 10, 1956 Containers....... Denied ......... Judgment for defendant
revised (Supreme Cowrt,
Judgment for Government
(district court).

July 22. 1957 Naturalgs .......... do ......... Judgment for Government.

Apr. 10, 1958 TV nature films. Granted
(partial).

Judgment for defendant.

Aug. 24, 1959 Bank vaults vault Denied....... Consent decree.
doors, dr(ve-in and
walk-up banking
windows.

Oct. 1,1959 Beer ............... Granted. . ScheMeyandValdism4sed.
Opinion dismissing, re-
versed and remanded
(Supreme Court), Judg-
ment for Government
(district court).

Nov. 20, 1959 Prefabricated Denied ......... Consent decree.
houses.

The Standard Oil Co. (Ohio): Dec. 31, 1956 Petroleum prod
Leonard Refineries Inc

Von's Grocery Co.: Shopping Bag Mar. 25, 1960 Groceries ......
Food Stores.

Gamble-Skogmo, Inc.: Western Apr. 1, 1960 Consumer hard
Auto Supply Co., Bertin C. goods.
Gamble.

ucts .................. Dismissed, merger aban
doned.

.Denied ......... Judgment for defendant,
reversed (Supreme Court)
Judgment for Government
(district court).

Granted I ....... Consent decree.
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DEPARTMENT OF JUSTICE-MERGER CASES IN WHICH PRELIMINARY RELIEF WAS SOUGHT-Continued

Disposition of
motion for
preliminary

Name of defendant Date filed Industry relief Final disposition

Aluminum Co. of America: Rome .do ....... Wire and cable
Cable Corp. products.

Bliss & Laughlin, Inc ............ June 28, 1960 Steel bars...

West Virginia Pulp & Paper Co .... Aug. 25, 1960 Envelopes.....
Phillips Petroleum Co.: Union Oil Dec. 9, 1960 Crude oil and

Co. of California. natural gas.

Greater Buffalo Press, Inc.: Dixie Jan. 6, 1961
Color Printing Corp., The Hearst
Corp., The International Color
Printing Co., ,Newspaper Enter-
prises Association, Inc., South.
west Color Printing CorW.

Kaiser Aluminum & Chemical Apr. 27, 1961
Corp.: Kawneer Co.

Aluminum Co. of America: Cup . .... do ......
pies Products Corp.

Continental Illinois National Aug. 29, 1961
Bsnk A Trust Co. of Chicago:
City National Bank & Trust Co.
of Chicago.

Standard Oil Co. (Indiana): Pan Sept. 19, 1961
Ame,,igi Petroleum Corp.,
TidewNilr Oil Co., Getty Oil Co.,
Honolulu Oil Corp.

America Corp.: Republic Corp... Dec. 6, 1961
Gimbel Brothers, Inc.: Ed. Schu- Mar, 5, 1962

ster & Co., Inc., G. & S. Corp.
Parents Magazine Enterprises, June 27, 1962

Irc., A. C. McClurg & Co.
In gersoll.Rand Co.. Goodman Feb. 14, 1963

Manufacturing Co., Lee.4orse
Co., G:s Electric & Machine Co.

Branch River Wool Combiig Co., May 13, 1963
Inc., The French Worsted Co.

FMC Corp.. American Viscose June 5,1%3
Corp

Crocker-Anglo N3aional Bank: Oct. 8,1963
Citizens National Bank, Tran-
america Corp.

Allied Chemical Corp.: General Apr. 15.1964
Foam Corp.

Chrysler Corp.: Mack Trucks, Inc. July 30, 1964

Third National Bank in Nashville: Aug. 10, 1964
Nashville Bank & Trust Co.

Color comic supPI
months.

Aluminum .......

Architectural
aluminum
proJucts.

Commercial bank

..... do-.. Judgment for defendant
reversed (Supreme Court).

Denied ......... Judgment for defendant.
remanded (Supreme
Court), Judgment for
defendant.

........ do...... Consent decree.
Granted Dismissed without prejudice

after transfer of Phillip's
stock In Union to
individual.

a- ..... do ......... Hearst, consent decree judg-
ment for defense, re-
manded (Supreme Court),
judgment for Government
(district court).

........ do ....... Consent decree.

. .do ......... Judgment for Government
motion to affirm granted
(Supreme Court).

ng. Dismissed ...... Dismissed due to bank
legislation.

Crude oil ........... Denied ......... Getty, dropped; Honolulu,
dismissed, remaining dis-
missed.

Film processing ....... do ......... Consent decrees.
Department stores . do....... Dismissed by stipulation.

Books .............. Granted ........ Consent decree.

Coal mining ..... do ......... Do.
ma.hinel y.

Wool .................... do., ........ Do.

Industrial chemicals. Denied ......... Dismissed for lick of Juris-
diction (CA), dismissed by
sLipulation (distict court).

Commercial banking ...... do ......... Opinion and order dismiss-
ing.

Chemicals (toluene. Granted I .......
diisocyanate TDII).

Trucks ................. do .......

Commercial banking. Denied....-....

Aluminum Limited: Alcan Alumi- Dec. 30, 1964 Aluminum siding . .. do .........
num Corp. National Distillers venetian blind
& Chemical Corp. components and

awnings.
Citizen Publishing Co.: Star Pub- Jan. 4, 1965 Daily newspapers.... GrantedI .......

lishing Co., Arden Publishing
Co., Tucson Newspapers, Inc.

Penick & Ford, Ltd Inc R. J. Apr. 6, 1965 Corn starch........ Denied .........
Reynolds Tobacco 6o.

Mercantile Trust Co., National July 7,1965 Commercial banking ...... do .......
Association: Security Trust Co.

Falstaff Brewing Corp.: Narragan- July 13, 1965 Beer .............. do .........
sett Brewing Co.

Penmzoil Co.: Kendall Refining Co. Aug. 4, 1965 Penn grade crude oil. Granted ........
Allis-Chalmers Manufacturing Co.: Sept. 30, 1965 Riding garden trac- -.... do.'-.

Simplicity Manufacturing Co. tors and attach-
ments.

Phillips Petroleum Co.: Tidewater July 13, 1966 Motor gasoline...... Denied .........
Oil Co.

Consent decree.

Order allowing dismissal,
merger abandoned.

Judgment for defense, re-
versed and remanded (Su-
p reme Court), judgment
or Government (district
court). ,4

National, dismissed consent
decree.

Judgment for Government,

affirmed (Supreme Court).

Consent decree.

Do.

Narragansett, dismissed.
Judgment on remand dis-
missing the complaint.

Consent decree.
Order cf dismissal.

Judgment for Government
alirmed (Supreme Court).
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DEPARTMENT OF JUSTICE-MERGER CASES IN WHICH PRELIMINARY RELIEF WAS SOUGHT-Continued

Name of defendant Date filed Industry

Tidewater Marine Service, Inc.:
Twenty Grand Marine Service,
Inc., Tidex, Inc., Pan Marine
Service, Inc.

Cities Service Co.: Cities Service
Oil Co., Chelsea Terminals, Inc.,
Jenney Manufacturing Co.

Wilson Sporting Goods Co. Nissen
Corp.

Diamond International Corp.:
Stecher-Traung-Schmidt Corp.

Atlantic Richfield Co.: Sinclair Oil

Ling.Temco-Vought, Inc.: Jones
& Laughlin Steel Corp., Jones
& Laughlin Industries, Inc.

International Telephone &
Telegraph Corp.: Grinnell Corp.

International Telephone &
Telegraph Corp.: The Hartford
Fire Insurance Co.

The Wachovia Corp.: American
Credit Corp.

Navajo Freight Lines, Inc.; United
Transportation Investment Co.,
Navajo Terminals, Garrett
Freightliners. Inc., F. J. Arsen.
sult, L. F. Mattingly.

White Consolidated Industries,
Inc.

Parker-Hannifin Corp.: Purolator,
Inc.

United Artists Theater Circuit,
Inc.: United Artists Eastern
Theaters, Inc.

The Fort Worth National Corp.:
Mutual Savings and Lusti
Association.

Archer Daniels Midland Co.:
Kansas Soya Products Co., Inc.,
Fremont Cake & Meal Co., Iec,

Amsted Industries, Inc. Ganorian
Pipe Foundry Co.

G. Ueilenan Brewing Co., Inc.:
Associated Brewing Co.

Parker-Hannifin Corp ............

Converse Rubber Corp.: Eltra
Corp., The B.F. Goodrich Co.

American Ship Building Co.:
Litton Systems, Inc.

The Federal Co .................

Halliburton Co .................

American Technical Industries,
Inc.

The Black and Decker Manufac-
turing Co.: McCulloch Corp.

Hughes Tool Co.: Borg-Warner
Corp., Byron Jackson, Inc.

Amax, inc. Copper Range Co.....

Jan. 16,1968 Charter vessels ........... do...... Consent decree.

Mar. 8, 1968 Petroleum products.. Granted (par- Do.
tial).'

Mar. 27, 1968 Gymnastic equip- Granted........ Do.
ment.

Oct. 17,1968 Lithographed paper ....... do. t..__ Dismissed, Merger aban.
doned.

Jan. 15,1969 Gasoline ................. do., ........ Consent decree.

Apr. 14, 1969 Steel and various ..... do.I ........ Do.
other industries.

Aug. 1, 1969 Auto'nitic Denied. Do.
sprinklers.

..... do ....... Insurance ............... do ......... Do.

Apr. 24,1970 Banking....d......... Do.

Aug. 3, 1970 General freight. _ Never reached.- Dismissed, 'primary Juris-
diction with ICC.

Jan. 27,1971 Farm machinery and Granted........ Stipulaton '-and order of
equipment. dismissal,'I merger aban-

doned.
Apr. 27, 1971 Functional fuel sys- _..do.' ........ Pending.

tern components.
May 20, 1971 Motion picture Denied ......... Do.

features.

Sept. 14, 1971 Savings deposits .... Granted Dismissed after compliance
(partial)l. with divestiture stipula-

tlion.
Dec. 13, 1971 Soybean and soy. Denied ......... Kansas Soya, dismissed

bean meal. pending.

Dec. 29, 1971 Cast iro pipe ........ do....... Judgment for Defendant.

Apr. 17, 1972 Beer .................... do ......... Consent decree.
May 15, 1972. Automotive replace- Granted I ....... Pending.

ment parts.
July 3, 1972.. Footwear ........... Consent before Consent decree.

ruling on P1
Aug. 16, 1972. Shipping ........... Granted ........ Do.

Nov. 13, 1972. Flour .............. Granted Judgment for defense.
(partial) I

Apr. 24, 1973. Power generatlng Granted ........ Pending.
faciliies.

May 7, 1973.. Artificial xmas trees . do...... Consent decree.

Sept. 28, 1973. Gasoline-powered Granted I Pending In trial.
chain saws.

Aug. 30, 1974. Oil field handling Denied ......... Pending.
tools.

Aug. 25, 1975. Copper ............. Never reached.. Judgment for Government,

Revco Discount Drug Centers, Mar. 22, 1976. Drug stores and
Inc.: Cook United, Inc. Pharmacies

but a divestiture order
denied-on appeal.

Granted ........ Judgment for Government,
case pending.

I Entry of preliminary relief not contested by defendants.

Disposition of
motion tor
preliminary
relief Final disposition



APPENDIX A

SEC. 7--CLAYTON ACT CASES. 1969 TO DATE

Divestiture
not
completed,
ordered DivestitureName of case Date filed Result Terminated done by- comploted

Atlantic Richfield Co., et al ----------------------------------------------- Jan. 15, 1969 Consent ------------------------------------- Aug. 28,1970 ------------- Dec. 29, 1972.
The Virginia National Bank, et al. - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - Ja. 20, 1969 Merger abandoned ------- --------------- Aug. 4,1969...........
The Idaho First National Balk, at aL'-------------------- ----------- Feb. 13,1969 Litipted and lost ----------------------- Apr. 29,1970..........
Western Farmers Association ----------------------------------------------- Feb. 19, 1969 Consent ------------------------------------ Dec. 8, 69 ------------ June 19.1970.
Iowa Beef Packers, Inc., et al-I --------------------------------------------- Feb. 24,1969 ----do -------------------------------------- Mar. 20,19701 Oct. 24,1975
Cracker-Citizens National Bank, at al. . -.. .........--------------------------- Ag. 3,1969 Merger abandoned -------------------- May 12. 1969...........
Ling-Temco-Vought, Inc., et al.1 3 -------------------------------------------- Apr. 14,1969 Consent ----------------------------------- June 10, 13970 ------------ Oct. 8, 1971.
Continental Bank & Trust Co et al'- .......................... Apr. 24, 1969 Merger abandoned ---------------------------- June 4,1969
International Telephone & Tefegraph Corp. (Canteen)'-------------------Apr. 28,1969 Consent ----------------------------- Sept 24. 1971------------ Aug. 10, 1973.
The Connecticut National Bank, at al., -------------------------------------- May 9,1969 Merger abandoned ---------------------- July 14,1969...........First Virginia Bankshares Corp. et at'.. .. . .My 1,99 ... do.................... u e1,99 .......Northwest Industries, Inc., et aL --.... - - - - - - - - - - - - - - - - - - - - - - - --- May 14,1969 ----do do ---------------------------------- June 11, 1969....

Norhwst ndstres lo-,at ' ------------------------------------------ May 21, 1969 Additional acquisition abandoned--------------- May 3,.1974 -------
Gould Inc -------------------------------------------------------------- Aug, 1, 1969 Consent ------------------------------------- Sept. 3. 1960 ------------ Oct. 2, 1970.
International Telephone & TelePraph Corp., et a (Hartford) ------------------- do ----------- do .............. ---............ .... . . . Sept. 24 1971' 1
International Telephone & Telegraph Corp., et al. (Grineal) ...------------------- do ----------- do ------------------------------------------- do.- ..... 4 R
The First National Bank of Sunbury, et a.1 ----------------------------------- Oct. 24,1969 Merger abandoned ----------------------------- -Pae 5,1970 --------------
The Standard Oil Co. (Ohio), et al. -------------------------------- Dec. 1,1969 Consent ----------------------------- Jan. 1, 1970 Dec. 21, 1975
National Bank & Trust C. of Cn a ensylvni. et .'-_-------------------- Dec. 11,1969 1969-do ------------------------------------ Dec. 7, 17 ------------- Dec. 21, 1970.
The Higbee Co ------------------------------------------------------------ Dec. 22,1969 - -do ------------------------------- Oct 4,1971 ------------ Jan. 1, 1973.
First At Orlando Corp., et al-t.. . . . . . . ..------------------------------------ Dec. 23,1969 .- do -------------------------------------- Aug. 27, 1970 ............
Crowell Collier, at al --------------------------------------- ------------- Feb. 4,1970 Litigated and lost --------------------------- ly 3,1973 .............
United Virginia Bank shares Inc., ------------------------------------------- Feb. 27,1970 ---- do - ------------------------------- May 21,1973...........
The Cleveland Trust Co. (sacs. 7 and 8) ------------------------------------ Mear. 26, 1970 Sec. 8 pending; sec. 7 dismissed -------------- July 31,1974 .............
Healthcare Corp ---------------------------------------------------------- Apr. 2,1970 PendinL --------------------------------------.6
The Wachovia Corp., et al. (American Credit) 4 ------------------------ Apr. 24,1970 -do------------------------------ )
P. R. Mallory & Co. Inc., at d.' ---------------------------------------- May 18, 1970 Merger abandoned.. . .. . ..----------------------June 1M1970....
American Steamship Co., at *I --------------------------------------------- June 22, 1970 Consent ------------------------------------- July 29,1970 ------------ July 24, 1973.
First National Bancorporatia, Inc., at al' ------------------------------------ July 8, 1970 LUpted and lost ----------------------------- Mar. 27,1973...........
Ciba Corp., at all ---------------------------------------------------------- July 17,1970 Consent ----------------------------- Sept. 8, 1970 ------------ Feb . 1972.
Movielab, Inc ------------------------------------------------------------- July 20, 170 -. do -------------------------------------- June 7,1974 June 7,1975
Navajo Freight Lines Inc, at al.' ----------------------------------------- Aug. 3,1970 Utigated and lost ---------- 4 -------------- Apr. 3,1972...........
Combustion Engineering, c. (Wicks)------------------------------ Sept 1,1970 Consent ----------------------------- Sept 8,1971 (7) (7).
Combustion Engineerng, Inc. (h-er)------------------------------ -d------ ismissed pursuanttostipuleon withoutprejudice- Jan. 17,1974 -------------
County National Bank of Beoanntu, et aL' --------------------------------- Dec. 5,1970 ltigated and won ---------------------------- Aug. 23,1972 ------------ ).
United Banks of Colorado, Inc., at 41.' . .. . ...------------------------------- Nov. 25,1970 Merger abandoned ----------------------- Aug. 30,1971...........
First National Bancorporaoa, Inc., at al. --------------------------------- Dec. 2,190 Government motion to dismis granted following Jane 1,173 -------------

Supreme Court decision in Greeley Bonk case.

S



a

Asiatic Petroleum Corp., et al ------------------------ ........ .......... Dec.
R. J. Reynolds Tobacco Co., et al I ........... ............................... Dec.
American Building Maintenance Industries -................. I -------------- Jan.
W hite Consolidated Industries, Inc., et al. ----------------------------------- Jan.
First National Bank of Atlanta, et al.'-- ............ ............ .. . Feb.

Parker-Hannilin Corp., et al. ...-- .-----------------------------------------
First National Bank Corporation, Inc., et al.' .....................
Harvey-Hubbell, Inc -------------------------------------------------------
Leggett & Platt Inc --- ---------------------------------------------
United Artists theatre Circuit, Inc.4 .............................. ...........
Trust Co. of Georgia, at al., ............. ..............................
Washington Bancshares, Inc., metal ' .................................. ....
INSILCO Corp---------------------------------------------
The Connecticut National Bank, et al.1 .............................
General Cinema Corp ------------------------------------------------------
The Fort W orth National Corp., et al.4 ----------------------------------------
KDI Corp., at al- -_..------------------------------------------
Marine Bancorporation,etal.4 -

Ctizens & Southern Nabonal Bank, et al.' .......
S battle First National Bank, et al.# ..........................................
Archer Daniels Midland Co., et al.' .................
Amsted Industries, Inc., et al.4- - -...
Wells Fargo Bank, National Association, et al.' ........................
National Bank of Georia, et al."- - . .. . . . . . . . .
Texaco Inc., et al -----------------
Trani Texas Bancorporation, Inc., et al.'---------
C o u n t y N a t io n a l B a n c o r p o ra t io n , e t a l.' - - - - - - - - - - - ---------------
M. P. M., Inc., et al ........................................................
G. Heileman Brewing Co., Inc., et al.4 ......... .................. ......... .
Parker-Hannifin Corp.'------------------------
Technical Tape, Inc., at al --------------------------------------------------
United Foam Corp., at al ...................................................
Converse Rubber Corp., et al.1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Bankers Trust of South Carolina. et al.' ........................... ..........
American Ship Building Co., et al.' ................................... ......
The Federal Co - ---------------------------------------------------------
The Wachovia Corp., et al. (Bank of Granite)' ................................
Pacific Southwest Airlines, et al., ............................................
Marathon Enterprises Inc., et al.' ----------.------------------------------
American Television I Communications Corp., et al.' ...................-...
The First National Bank of Platteville, et al ..................................
Guardian Industries Corp .................................................
N alliburton Co.' --- --------------------------------------------------------
Blue Bell, Inc et al --------------------------------------------------------

8. 1970 Consent- ------------------------------------ Oct 7, 1971
15, 1970 Pending ------- ..---------------------------- (6)
8. 1971 ()..do-------------------------------------(6)

27, 1971 Merger abandoned---------------- ........... Nov. 22, 1971
8, 1971 Dismissed by stipulation on liquidation of stock May 1, 1972

acquisition.
Apr. 28,1971
__ - do ....
May 14. 1971
May 12. 1971
May 20, "1
May 24, vj/1
May 25, 1971
May 26, 1971
Aug. 23, 1971
Sept. 13, 1971
Sept. 14, 1971
Oct. 1,1971
Oct. 22, 1971
Nov. 2, 1971
Nov. 24, 1971
Dec. 18, 1371
Dec. 29. 1971
Jan. 17,1972
Feb. 8. 1972
Mar. 27. 1972
Mar. 29, 1972
Apr. 7, 1972
Apr. 11, 1972
Apr. 17, 1972
May 15. 1972
June ?9, 1972
June 29, 1972
July 3, 1972
July 11. 1972
Aug. 16, 1972
Nov. 13, 1972
Dec. 1, 1972
Dec. 5,1972
Dec. 14, 1972
Dec. 20, 1972
Jan. 12. 1973
Apr. 16, 1973
Apr. 24, 1973
Apr. 25,1973

M erger abandoned ----------------------------_Consent . . . . . . . . . .
oe t---------- - - - -- - - - - - - - -Pen--do ----ng --------------------------------Pending _. . . . . . . . . . . . . . . . . . .

_ --. d o .- - -- - -- - -- - -

Merger abandoned ...................
-- - do -------------------------------------
Consent -. . . . . . . . . . . .
Merger abandoned -
C o nse nt -.. .. .. .. .... .... .... .. .. .. . .. .. .. .
Litigated and won ............................
Consent
titigated and lost, merger abandoned------
Pending ...............................
Merger abandoned----------
P e n din g . . .. . . .. .. .. . . .. .. .. .. .. .. .. .. . . . .
Litigated and lo t .....................t......
Merger abandoned ................

....- do ---------------------------------------

P e n d in g --- -- -- -- -- ---- ---- ------ -- -- -- -- ---- -- -
Litigated and lost ............

-----do ---------------------------------------
____ do ----------------. L - ------------------C o n se n t -- -- -- -- -- -- ---- -- -- ---- ----- --- ---- --
Pending ..................................
C o n se n t -- -- -- -- -- ---- ------ ---- -- ---- -- ---- --. . . ..- d o . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . .. . . . . . . .

... do.................................

..... do --------------------------------------
-----o---------------------------------

Pending -..................................
Merger abandoned .....................

-- -- do -- - - - - - - - - - - - - - - - - - -
-----do ..................... ......... . . ..- d o - -- -- --- -- --- -- -- -- -- ---- - --- -- -- --- ---

-...do .................................

Pending .... .................................
-----do ......................................

.. . .- d o --- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- -- --

Apr. 4, 1972.

Aug. 23,1971 .............
July 21, 1972 ------------ Jan. 8, 1973.
Jan. 28,1972 () ().

(6).......

Aug. 21,19 1
July 2.1971...........
Feb. 21, 1974 ----------- Feb. 21, 1974.
Dec. 1.1974 .............
Aug. 3, 1973 ------------- May 16, 1975.
May 3, 1973 Apr. 30, 1973.
Nov. 20, 1972 May 20,1975
Aug. 9,1974 --------------

Jan. 18,197..-........

Dec. 30,1974
Nov. 21, 1972 .............
Mar. 21,1972 --------------

June 18,1973
Feb. 28, 1973 --------------
Apr. 25,1975...........
July 13,1973 June 15, 1975

(6)Aug. 28, 193 Mrch 1974.
May 30,1973 May 30,1975
Aug. 29,1972 Oct 25,1976
Oct. 12, 1973 .......... ).
Jan. 3, 1973 ----------- September 1974.

Dec. 29,1972 .............
Oct. 15,1973
Mar. 22.1973 .............
Apr. 20,1973
Mar. 29, 1973...........

(5).......( -- -- -- ---- -- --.

a

----------------------------------------------------------------------



APPENDIX A-Continued

SEC. 7--CLAYTON ACT CASES, 1969 TO DATE--Continued

Divestiture
not
completed,
ordered Divestiture

Name of case Date filed Result Terminated done by- completed

American Technical Industries, Inc. - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - May 7,1973 do ------------------------------------- (
Norris Industries, Inc ------------------------------------------------------ May 9,1973 Consent ------------------------------------- May 5, 1975 May 5, 1978
Hercules Inc., et al ----------------------------------------- Mar. 31,1973 .... do -------------------------------------- July 3,1973 Oct. 10, 1973.
Texaco, Inc., t al., -------------------------------------------------------- June 12, 1973 .... do ------------------------------------- Jan. 25, 1974 ------------ ().
The Goodyear Tire & Rubber Co -------------------------------------------- Aug. 9, 1973 Pending -------------------------------------- (6)
The Firestone Tire & Rubber Co -------------------------------------------------- do ----------- do -------------------------------------- (6 ---------).
The Black & Decker Manufacturing Co., et al." ------------------------------- Sept. 28,1973 ---- do ---------------------------------------
Michigan National Corp., et al. (Saginaw) I. . . . . . . ..--------------------------- Nov. 14, 1973 - do -------------------------------------- - - ---------- -
Michigan National Corp., et al. (Wyoming) I --------------------------------------- do ----------- do --------------------------------------------
Michigan National Corp., et al (East Lansing) I ------------------------------------ do ----------- do -------------------------------------
The Merchants National Bank of Burlington, et al., --------------------------- Nov. 29, 1973 Merger abandoned ---------------------------- Aug. 2, 1 4
Mrs. Smith Pie Co --------------------------------------------------------- Feb. 21, 1974 Pending ..------------------------------------ (6)
Certain-teed Products Corp., et al ------------------------------------------ Feb. 27, 1974 ---- do ------------------------------------- ()
Albertson's Inc.., et al ------------------------------------------------------ Apr. 19,1974 ---- do -- ----------------------------------- (6)
Michigan National Corp., et al. (Valley) I ------------------------------------- June 13,1974 ---- do -----------------------------------------------------
Michigan National Corp., St al. (Central) ' ----------------------------------- June 13, 1974 ---- do ------------------------------------------- - -
Leggett & Platt, Inc -------------------------------------------------------- June 28, 1974 .... do -----------------------------------------------------
Hughes Tool Co., rt al., ' -------------------------------------------------- Aug. 30, 1974 ---- do .....................................................
Chas. Pfizer & Co., Inc., et al (motion to amend to include sc. 7) -------------------- ). .do ------------- ----------------------------
International Harvester, St al ------------------------------------------ ---- Mar. 3,1975 ..... do -----------------------------------------------------

I Proposed merger.
2 Preliminary injunction obtained.
3 In trusteeship.
6 Preliminary injunction denied.
& Indefinite.

6 Pending.
7 Motion by Government for further relief denied. Ends obligation to divestiture, Dec. 19, 1972.
9 No divestiture required.
' Modified *udgment, No divestiture required.
0 Filed May 31, 1974; granted Nov. 21, 1974.

I-A
0A
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DEPARTMENT OF JUSTICE,
Washington, D.C., July 7, 1975.

Hon. PHILIP A. HART,
U.S. Senate,
Washington, D.C.

DEAR SENATOR HART: This Is in response to your letter of May 15, 1975, asking
for responses to several questions dealing with my testimony before your sub-
committee on the Antitrust Improvements Act of 1975 (S. 1284). -

For sake of clarity, I will respond to each of your questions seriatim.
1. I am authorized to state that the views expressed In this letter, as well as

the views contained in my testimony of May 7 as clarified and expanded by this
letter, represent the views of the Administration.

2. In order to obtain a preliminary injunction barring consummation of a
merger or acquisition transaction pending the outcome of a suit Instituted by
the Government challenging the transaction under the antitrust laws, the Gov-
ernment must demonstrate only a "reasonable probability" that it will prevail on
the merits. See United States v. Atlantic Richfield Co., 297 F. Supp. 1061 (S.D.-
N.Y. 1969) ; United States v. Ingersoll-Rand Co., 218 F. Supp. 530 (W.D. Pa.
1962), aft'd, 320 F.2d 509 (C.A. 3. 1903)-; United States v. Crocker-Anglo National
Bank, 223 F. Supp. 849 (N.D. Calif. 1963) ; United States v. Chrysler Corp., 232
F. Supp. 651 (D.N.J. 1D64). No separate showing of "irreparable Injury" is
required, as such Is embodied in the policy of the antitrust laws, see, e.g., United
v. Ingersoll-Rand Co., tupra, 218 F. Supp. at 5-14. In Ingersoll-Rand, the District
Court pointed out that it was not "necessary (for the Government] to demon-
strate the precise manner in which violation of the law will result in Injury to
the public interest. It is sufficient to show only that an act or threatened act Is
within the declared prohibition of Congress," 218 F. Supp. at 545. However,
despite this generally accepted rule, preliminary relief has been denied where a
company involved in the transaction was in a severely weakened financial condi-
tion, see United States v. G. Heilentan Brewing Co., 345 F. Supp. 117 (E.D. Mich.
1972), and where economic factors might make consummation at a later date
impossible, see United States v. Brown Shoe Co., 1956 Trade Cas. 68244 (E.D.
Mo. 1956).

Nonetheless, the essential burden of the Government to obtain preliminary
relief is to demonstrate the probability of success on the merits. In a sense, the
"probability" standard for preliminary relief is compounded, since the Govern-
ment's ultimate burden in a Clayton Act § 7 case is to show a reasonable "prob-
ability" of a substantial lessening of competition, see United States v. Marine
Bancorporation, 04 S. Ct. 2856, 2870 (1974). Thus, as a logical matter, preliminary
relief should not be difficult to obtain. In practice, it has frequently been neces-
sary to convince the trial court of the ultimate merits of the case. The material
requested is attached as Appendix A.'

3. There may well be situation-4 in which a study of a proposed transaction
would appear appropriate (- desirable at the time of suit, but where changed
conditions make reevaluation of that conclusion necessary at some time prior to
the completion of the litigation process. It Is obviously difficult to delineate all
possible factual circumstances which might compel this conclusion, but the most
obvious would be where emergency financial circumstances made continued
separate operation difficult or perhaps Impassable. Assuming that the stay would
be automatically Imposed, either upon the Initiation of a legrl challenge or a
request from the Department, and assuming further that circumstances could
arise in which the Department and the defendants might differ on the appro-
priateness of a continued Injunction, some discretion In the court seems desirable,
although this discretion must be limited in order to assure the effectiveness of
the procedure.

There are, obviously, a number of ways to deal with this Issue. One alternative
Is language similar to that contained in the Bank Merger Act (12 U.S.C. J 18),
which on its face leaves the district court with broad discretion to lift the stay
automatically imposed when a proposed bank merger is challenged by the govern-
ment. Judicial Interpretation has sharply circumscribed this apparent discretion,
however, and controlling decisions appear to require a court to find that the
challenge Is "frivolous" before a stay may be lifted.

I Printed under title III.
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Another alternative, which we prefer, would be to include within the statute
language which would leave limited discretion in the district court, In words
which are broad enough to cover any possible circumstances which could appro-
priately call for lifting of the stay and Net narrow enough so that the stay could
not be lifted without an appropriate showing. Tie following language, added
at the end of new Section 23(d) of Title V of S. 1284, would seem to meet this
description:

Such order staying the consummation of the acquisition shall remain in
force during the pendency of litigation and any appeals which might be taken,
unless the court shall otherwise specifically order. Such an order shall be
modified only upon a showing either of irreparable harm resulting from the
continuation of the order, in which case the order shall be modified only to
the extent necessary to deal with the harm resulting from the total prohibi-
tion against consummation, or that the government challenge to the acquisi-
tion is wholly without merit and frivolous. A showing of loss of anticipated
benefits arising from the challenged acquisition itself shall not be sufficient
to meet the standards set forth In this section.

There may well be alternative language formulations which would accomplisih
the desired result, and my staff stands ready to work with the subcommittee staff
on this and other Issues.

Sincerely,
THOMAS E. KAUPER,

Assistant Attorney General, Antitrust Division.

FEDERAL TRADE COMMISSION,
Wa8hington, D.C., July 10, 1975.

lion. PHILIP A. IART,
Chairman, itSub0tominit tee on Antitrust and Monopoly,
Coinmittcc on the Judiciary, U.8. Sc-nate, Washington, D.C.

DEAR MR. CHAIRMAN: Enclosed are the following supplementary materials
concerning S. 1284. These materials were requested by your Subcommittee at the
hearings held earlier this year and in subsequent communications:

A statement of reasons for the proposed Amendment to Section 10 of the Fed-
eral Trade ('ommisslon Act (Title III of S. 2184) ; I

A breakdown by asset size (of tile acquiring company) of merger in 1968 and
1972:

A synopsis of the deposition of all FTC merger cases by document number and
name since 1950.

Sincerely,
LEwis A. ENOAN, Chairman.

NUMBER OF LARGE MERGERS,' 1968 AND 1972, WITH AN ACQUIRING COMPANY OF $100,000,000 OR MORE IN ASSETS

Asset size of acquiring company 1968 1972

I100,000,000 to $199,000,000 ----------------------------------------------------- 30 8
200,000,000 to S299,900,000 ------------------------------------ 25 5

$300,000,000 to $399,9)0,000 --------------------------------------------------- 22 5
4 000,000 to $499,900,000 ----------------------------------------------------- 10 10
00,000,000 and above------- ---------------------------------------- 67 31

Total I ------------------------------------------------------------ 1 54 59
All large mergers (lncluolng acquiring companies with assets less than $100,O,000) .... 213 78

I Acquisitions of manufacturing and mining companies with $!0,000,000 or more in assets.
'This figure includes acquisitions in which both partners publish financial reports and also acquisitions In which I or

both of the companies was privately held and hence did not publish financial rep(,ils. The principal sources of data for
acquisitions involving nonpublic companies were the FTC's premerger notification reports and quarterly financial report
files. Since individum company data in those files are confidential, company names and asset values for such acquisitions
are suppressed in the more detailed tables.

Source: Federal Trade Commission, Bureau of Economics.



153

NAMES OF COMPANIES INVOLVED IN ACQUISITIONS, BY HUNDRED MILLION DOLLAR SIZE CLASSES, 1968-Con.

StC Code-Name of acquiring company Assets Name of acquired company Assets

356X: Rex Chainbelt, Inc -----------------
3611: Amphenol Corp -----------------

381X: Whittaker Corp --- _-------------
361X: Cooper Industries -----------------
783X: National General.
361X: I-T-E Circuit Breaker ............
324X: American Cement Corp -----------
213X: Miles Laboratories ...............

355X: Ritter Pfaudier ..................
231X: Hart Schaflner & Marx -------------
651X: Commonwealth United -------------
221X: Bangor Puntj Corp ...............
357X: Pitney-Bowes ,Inc -----------------
508X: American Hospital Supply .........
316X: Porter, N.K ........................
3821: Rockwell Manufacturing ...........
331X Cyclops Corp -------------------
356X: Automatic Sprinkerl -------------
354X: U.S. Industries ---------------

Do -------------------------------
Do -------------------------------

231X: Cluett Peabody ------------------
151X: Universal Oil Products..........
356X: Colt Industries ------------------

Do -------------------------------

109.0 346X: Racine Hydraulics -----------------
117.9 3773: Bunker Ramo Corp (subsidiary of

Marti n-Mar etta).
18. 0 34XX: Columbus Milpar .................
123.1 342X: Crescent Niagara ------------------
124.9 271X, Grosset & Dunlap ----------------
125.1 34XX:Imperial-Eastman.............
131.5 3449: Pascoe Steel Corp ------------
135.7 3291: S.O.S. (division of General Foods

Corp.)
138.8 381X: Taylor Instrument -----------------
143.2 2311: W ile, M., & Co -------- _---------
144.0 365X: Seeburg Corp ---------------------
144.4 351X: Waukesha Motor Co ----------------
145.8 262X: Monarch Marking ------------------
148.5 251X: Hamilton Manufacturing Co ---------
151. 1 147X: Pacific Asbestos -------------------
152.1 3413: Sterling Faucet Co -----------------
157.5 331X Sawhill Tubular Products ...........
158. 1 355X: Meyer, George J., Manufacturing. .. -
162.3 333X: Capital Wire & Cable ---------------
162.3 349X: Wyatt Industries ..................
162.3 3522: Big Dutchman Inc ................
164.4 225X: Van Realte Co., Inc ----------------
183.7 333X: Calumet & Heci ..................
197.1 331X: Crucible Steel Co .................
197.1 37XX: Holley Carburetor _---------------

Total: 100 to 200:
Public (25) --------------------------------------------------------
Confidential (5) ---------------------------------------------------------------------

271X: CrowelI Collier & MacMillan ...-...
521X: Loews Theatres .-
356X: Sunstrand Corp -----------------
356X: Colt Industries......--------
354X: Ex-CelI-O Corp ------------------

Do ------- --------------- _----
162X: Dillingham Corp--------------
3,IX: Emerson Electric..

Do - --------------------------
349X: Crane Co -------- _-------------
358X: Kidde Walter & Co -----------
283X: Squibb, E. R. & Sons-..------
371X: Budd Co ------------------------
366X : Lear Siegler --------------------
231X: Kayser-Roth Carp.
355X: White Consolidated Industries ......

Do------------ -
355X: U.S.M. Corp.................
314X: Interco, Inc_
321 X: Libbey- Owens- Ford............
285X: Sherwin-Williams ..................

207.4
209.7
213.9
224.2
228.5
228.5
246.4
246.6
246.6
246.7
253. 1
253.3
264.5
265. 1
269.6
277.3
277.3
232.5
237.0
291.7
293.8

275X: Publication Corp ..................
211X: Lorillhrd, P. Corp..............
356X: Falk Ccrp
361X: Central Tranfnrmer----------..
3541: Greenlee Bros. & Co ..............
3544: Atlantic Machine Tool .............
1429: Basalt Rock Co ..................
356X: Wiegand, Edwin L., Co -------------
381X: Therm-O-Disc, Inc ...............
241X: Huttig Sash & Door..
364X: Keystone Lamp Manufacturing ------
270X: Beech-Nut Life Savers ............
3715: Gindy Manufacturing Corp ........
3544: National Twist Drill & Tool...
31XX: Commonwealth Shoe ---------------
354X: Bullard Co------------------
354X: Blaw-Knox Co -------------------
355X: Farrell Corp ----------------------
2553: Campus Sweater & Sportswear ------
356X Aer luilpCorp--- o ------------
398K: Osbo rn Manufactu ring Co .........

Total (200 t 300):
Public (21) -------------------------------------------------------------------------
C onfidential (2) ---------------------------------------------------------------------

17.3
68.3

10.3
10.9
40.7
33.0
11.2
55.0

53.9
13.1
82.9
35.7
26.9
26.7
10.6
17.5
26.9
50.2
11.0
19.0
28. 2
62.5

101.8
285.8
22.1

1,094.8
79.3

31.3
375.2
55.7
27.4
28.7
10.7
16.8
32. 1
12.3
13.7
11.2

172.0
44.0
23.4
11.2
28.0

129.4
54.0
42.0
74.0
14.3

1,209.2
137.7

262X: Diamond International Corp-.-----
Do ...............................
Do -------------------------------
Do -------------------------------
Do -------------------------------
Do .-----------------------------

651X: City Investing Co ------------------
398X: Armstrong Cork----------_---
374X: A.C.F. Industries--------------
314X: Genesco, Inc.....................
349X: Combustion Engineering ............
281X: Hooker Chemical..............

Do ------- --- ------------------
314X: Genesco, Inc .....................
549X: Combustion Engineering ............
204X: General Mills ...................
5042: Consolidated Foods Corp -----------

Do -------------------------------

304.2
337.7
337, 7
337.7
337.7
337.7
338.9
353.2
361.7
363.6
364.2
366.5
366.5
371.7
381.8
382.5
387.8
387.8

2G21: Groveton Papers Co ...............
354X : M cKay Co ------------------------
351X: Ryan Aeronautical .................
354X: Landis Machine Co ................
331X: Rodney Metals, Inc.
356X: Packard-Cell Electronics ..........
275X: World Color Press .................
251X: Thomasville Furniture ............
306X: Polymer Corp - -................
228X: Switt Spinning Mills ................
321X: Mississippi Glass ------------------
355X: Udylile Corp --------------------
349X: Sel-Rex Corp .....................
231X: Susan Thomas, Inc ..............
3481: Tyler, W . S., Inc -------------------
203X: Gorton Corp --------------------
2011 : Bryan Bros. Packing ................
284X: Fuller Brush Co .................

Total (300 to 400):
Public (18)------------------------------------------------------------------------. 516.8
Confidential (4) ------------------------------------------------------------------ 73.7

17.4
13.4

142.8
16.2
12.6
34.2
14.7
49.6
15.7
10.3
17.7
29.5
13.5
11.7
38.8
28.8
10.5
39.4
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NAMES OF COMPANIES INVOLVED IN ACQUISITIONS, BY HUNDRED MILLION DOLLAR SIZE CLASSES, 1968-Con.

SIC Code-Name of acquiring company Assets Name of acquired company Assets

283X: Merck & Co., Inc ............
604X: Consolidated Foods Corp".......
331X: Wheeling Steel ....................
371X: Fruehauf Corp ....................
283X: Rexall Drug & CJkemical ............
203X: Hunt Foods & Industries ...........
352X: Dresser Industries, Inc .............
221X: Glen Alden Corp ..................
271X: Time, Inc ........................

400.6
402.5
401.9
413.9
440.7
463.8
464. 7
469. 7
474.9

2899: Calgon Corp ....................... 55.8
363X: Electrolux Corp .................... 81.3
331X: Pittsburg Steel.................... 193. 6
373X: Maryland Shipbuilding ............. 22. 5
34XX: West Bend Co ..................... 42.5
209X: Canada Dry Corp .................. 105.6
35SX: Symington Wayne .................. 66. 1
208X: Schenley Industries, Inc ............ 570. 7
27XX: Uttle, Brown & Co ................ 11.0

Total (400 to 500):
Public (9) .......................................................................... 1, 14& 6
Confidential (1) ..............................................................................

2631: Federal Paper Boarld C#. 109.4 2631: Riegel Paper Corp (Paper and 102.9
Forrest Prods Div).

3622: General Signal Corp ................ 144.4 3821: Colorado: Mfg. Corp(Sub of Colorado 43.5
Interstate Corp.).

Do ................................ 144.4 3569: Mixing Equipment Co., Inc .......... 19. 0
7396: Blue Chip Stamps ................. 148. 4 2071: Sees Candy Shops, Inc .............. 17.1
3561: Cooper Industries, Inc .............. 172.1 3423: Nicholson File Co .................. 46.9
3323: Amsted Industries, Inc ............. 177.1 3321: Glamorgan Pipe and Foundry Co-.... 15.7
2231: Collins and Alkman Corp ........... 179.7 2272: Tennessee Tufting Corp ............. 10.3

Total (100 to 200):
Public (7) .......................................................................... 255. 4
Confidential (1) ...................................................................................

2621: Southwest Forest Industries, Inc..... 203. 7 2442: General Box Co .................... 16.2
2421: Willamette Industries, Inc .......... 203.7 2421: Hunt Lumber Co ................... 10.0
2092: Central Soya Co., Inc .............. 221.3 2906: Filbert J. H., Inc .................. 14.6
3321: Harsco Corp ...................... 230. 6 3442: Edwards Mfg. Co .................. 10.3

Total (200 to 300):
Public (4) ................................................................... 51.1
Confidential (1) ...............................................................................

3312: Cyclops Corp ..................... 304. 5 3344: Smith,Elvin G. & Co- ............... 13. 2
3691: Gould, Inc ....................... 326.0 3621: Century Electric Co ................. 33.9
3634: Sunbeam Corp................... 361.6 3585: Bally Case & Cooler, Inc ............ . 11.4

Do ............................... 361.6 3433: Zink, John Co ..................... 1 8.9

Total (300 to 400):
Public (4) ......................................................................... 77.4
Confidential (1) ...................................................................................

2043: Quaker nats ...................... 423.7 3941: Marx Louis & Co., Inc.............. 36.3
2282: Chromalloy American Corp .......... 426. 1 3522: Kewanee Machinery & Conveyor 10. 1

6711: Interco, Inc ......................
6153: Amfac. Inc ......................
2085: Heublein, Inc ...................
3622: Emerson Electric Co ................

Corp.
437.9 2328: Big Yank Corp ....................
451.9 2011: Wilhelm Co ......................
453.6 201X: Spring Valley Foods, Inc ...........
457. 7 3679: Fusite Corp-.................

41.4
15.2
12.7
11.3

97.0
72.2

Total (400 to 500):
Public (6) ..........................................................................
Confidential (4) ---------------------------------------------------------------------



FEDERAL TRADE COMMISSION-MERGER CASES SINCE 1950

Final order effective Commission approval of last

FTC docket No. and case name Merger consummated Complaint issued Final order issued (or modified order) required divestiture completed

6000-Pillsbury, Mills, Inc ....
6156-Lutia Bros. & Co------------

680-Crown Zellerbach Co -------------
6388-Farm Journal--------------

6391-Union Baa & Faper Corp---------
6478-A. G. Spalding & Bros --------
6495-Foremost Dairies --------------
6527-Scovill Manufacturing Co ---------
6557-Brillo Manufacturers -----------
6559-Scott Paper Co ................

6608-Freuhauf Trailer Co-.

6646-VendoCo----------------

6651-Nati. nal Dairy Products- -
6652-Borden ------------------------

6653-Beatrice-----------------....

June 12, 1951-May 10, 1952-.- June 16, 1952 ..........
May 4, 1948 to Feb. 1, 1950, 5 Feb. 19,1954 ----------

merpers.
Feb. 17, 1953 --------------- Feb. 15, 1954--------
June 6, 1955 ---------------- Jure 30, 1955 -----------

June 7, 1154 ---------------------- do ---------------
Dec. 8, 1955 ---------------- Dec.8, 1955---------
January 1951--October 1955-... June 17, 1956 -----------
Apr. 4, 1955 ---------------- Mar. 12, 1956.........
July 5, 1955 -------------- May 22, 1956 ..........
Nov. 9 1951 Sept. 2, 1954; June 1, 1956.

Oct 27 1954
1947; 1953; Oct. ,1955; Jan. Aug. 17, 1965........

and Apr. 1956; May 23, 1958.
Sept- 18, 1956 ------------- Oct. 11, 1956 ----------

21 acquisitions 1951-56 ----- Oct 16, 1956 ..........
46 corporate and 79 noncorpo-- do............

rate 1951-56.

Mar. 28, 1966 --------------- Mar. 28, 1966 --------------- Dismissed.
Feb. 19, 1963-------------Oct. 14, 1968 ---------------- Feb. 23, 1973.

Dec. 26, 1957 ------------- June 25, 1962 ...............
July 17, 1956 ---------------- Sept. 17, 1956 ...............

Mar. 23, 1956 -------------- May 10, 1956 ---------------
Mar. 30, 1960 -------------- June 22 1962 -- ---------
A p r. 3 0 , 1 % 2 - - - -- - - -- - - -- --A p r. 5 , 1 9 5 . . . . . . . . . . . . . .
Sept 14, 1956 --------------- Nov. 14, 1956 ---------------
Jan. 17, 1964 -------------- Mar. 17, 1964 --------------
Dec. 16, 1960; mxcdified order Modified order Apr. 23, 1964 by

May 8, 1964. terms of month.
Mar 28 1965 modified order Mar. 11, 1966------------

Feb. 11,1966.
Sept. 6, 157 --------------- Nov. 6, 1957-------------

Jan. 30, 1963 --------------- Mar. 30, 1963..
Apr. 15, 1964 -------------- June 15, 1964 ...............

76 corporate and 98 noncorpo- ---- do ----------------- Dec. 10, 1965 --------------- July 7, 1967-- -- - - ---

Apr. 9, 1964.Feb. 1957, di
names sub
tiser lists.

None required
Sept , 1963.
Prior to Octob
Feb. 1, 1957.
Dec. 23, 1974.
Feb. 18, 1972.

Jan. 13, 1966.

ivestiture of trade
scribe and adver-

er 1965.

Sept 5, 1968, Patent and trade-mark divestiture.
Mar. 22, 1965.
Nov. , 1967. One plant in Sagi-

naw, Mich. which Borden had
vacated in 1966 not sold untli
Dec 17 1970.

Mar. 3, 1470.

$-A
C.,'

rate 173i-9L.
6670-Erie Sand & Gravel Co --------- Mar. 1, 1955 -------------- Oct. 30, 1956...... .Oct. 26, 1959.....-------- Jan. 4, 1962_ -January 1956-August 1961. Some

assets still retained but dves-
titure deemed substantial
enough for case to be dis-
missed as moot.

6576-Interntional Paper.Nov. ,19 ---------------- Nov. 6 1956-- July 3, 1957. ------------ Sept 3, 1957.......Jan. 1966.
6689-Gult Oil Corp ------------------- Mar. 2, 1956-... Dec. 1, 1956 ---------- Jan. 5, 1950 --.-------------- Mar. 5 1960......----------Mar. 31, 1956.

6820--Automatic Canteen Co. of America- Feb. 17, 1955; Sept. 30, 1955 .... June 14. 1957 ---------- June 23. 1958 --------------- Aug. 2, 195-------------Feb. 24, 1960.

6826-Union Carbide ----------------- Dec. 31, 1956 --------------- Feb. 8 1957----------Sept 25 1961..- - Nov. 25. 1961 -------------- Nov. 1, 1963.

6852-Natbonal Sugar Refining Co ----- June ,1956-------------- Sept. 5. 1957---------Feb. 1, 1962-- ----------- Apr. 1, 1962--------------June 13, 1963.

6901-Proctor & Gamble Co ----------- Aug. 1, 1957 ..------------ Sept. 30, 1957 --------- June 15, 1961; Nov. 26, 1963..- Apr. 11, 1967 --------------- Mar. 5, 1968. Commission va-
cated initial decision, re-
manded and issued 2d order
Nov. 26 1963.

7000--Consoidated Foods ------------ Apr. 12. 1951--------------Dec. 18, 1957_-_ -- Mar. 22, 1963 ------------- Apr. 28 1965 -.... Feb. 2! 1466.

7009--eynolds Metal Co ------------- Aug. 31, 1956 ------------- Dec. 27. 1957 ---------- Jan. 21, 1960* modified order 6W 21 1962: modified order Feb. , 1967.
May 26, 196& June 26, 1966.



FEDERAL TRADE COMMISSION--MERGER CASES SINCE 1950-Continued

FTC docket No. and case name Merger consummated Complaint issued Final order issued
Final order effective
(or modified order)

Commission approval of last
requ red divestiture completed

7095-resser Industries. ...... Nov. 1. 1955; Feb. 28. 1957; May 26. 1958-...........-July 24, 1963-------------July 24, 1963.SepL , 1%5.

7096--ationa Lead .----------------- May , 1956; June , 1956; Mar. 26, 1958------do. --------------- ---do -----------------
Aug 1956

7323-Diamowd Crystal Salt Co --------- Jan. 10, -------- Feb. 1960-- Apr. 4, 1960 -------------
7453-NationMl Tea Co --------------- Jan. 1. 1951; September 1958--- Mar. 26, 1959--- __........Mar. 4, 1966--.... May 4, 1966 -----------

7464-Kroger -------------------- 1928--- ------------ .Apr. 1, 1959 ----------- Oct. 31, 1968
7652-ABC--- -- - - - Oct. 28, 1957- Dec. 5, 1957 Nov. 4, 1959 --------- Oct. 22, 19b4
7713-Simpson Timber Co- --------- Aug. 17, 19 ... Jan. 4, 1960-Jan. 4, 1962-- - - -
7770-Warner Co ----------------- Feb. 24, 195C; Feb. 15, 1957 .... Feb. 18, 1960 ---------- May 15, 1963.
7833--Cme Co ---------------------- 19581960 ---------------- Mar. 18, 1960- ..... .Dec. 28, 1962 _
7880-Continental Baking N..v..29.... Nov. 29, 1558--. May 5. 1960 ----------- Apr. 2, 1962:
7938--ampbell Ta&grt Associated Apr. ----------------- June 14, 1960 ---------- Apr. 7, 1967- -

Bakeries.
7939-Permanente Cement Co --------- June 30. 1958; Mar. 2, 1959; ---- do ------------- Apr. 24, 1964 ----------------

Apr. 30, 1959.
796-ion Bag Camp Paper Corp ---- July 12, 1956- Oct. 31, 1958; June 15, 1960 ---------- Feb. 12, 1965 -----------------

Mar. 2, 1910; Apr. 9, 1959;
Jan. 10, 1S57: Apr. 12, 1960.

Oct. 31, 1968 --------
Dec. 22, 1964 ----------------
M ar. 4 1962 ------------------
May 1 , 1963 ....... .........
Dec. 28. 1972__
June 2. 1962.
June 7, 1967 ------------------

May 23, 1965 ----------------

Apr. 12, 1965 -----------------

Dismissed.

Do.

Aug. 19, 1960.
Not available. No divestiture re-

quired; only prohibition on
future acquisitions.

Dismissed.
Apr 7 1970
Dc: 31. 1i9
Dismissed.

Do.
Oct. 18 1963.
Mar. 17, 1970.

Oct. 18, 1966.

Dec. 31, 1969.

773--Innesota Mining and Manufac- Mar. , 1956; Aug. , 1956 ... June 24, 1960 ---------- Aug. 24. 1961 --------------- Oct. 24, 1961 -------------- Ma y 23, 1963.
turning Co.

7993-Inand Container Corp --------- June 30, 1958 ------------ -do------------- July 31 1964 ------------- Apr. 1, 1966 ---------------- Aug. 31, 1966.
8027--Kaise Steel Corp --------------- May 15, 1958 --------------- June 27, 1960 ---------- Mar. 16, 1961 Mar. 16. 1961 --------------- Not available. Dismissed and

superseded by 8341.
8034--Nooker Chemical Corp ---------- Durez 44 Sept. 1, 1958 (Mon- July 28, 1960- .. .Aug. 22. 1961-Oct. 22, 1961 ............... Jan. 19, 1962.

santo).
3122-Ekco Products Co .---------- June 3b 1954; May 9, 1958.. Sept. 26, 1960 -------- Apr. 21, 1964 ..-- - Mar. 21, 1965 --------------- May 3, 1966.
P20)-Lesie Salt Co- Dec. 1, i958; Jan. 2, 1958 - Dec. 14, 1960 ---------. Dec. 8, 1961 -- - Feb. 8 1962--------------Jan. 4, 1966.

SI8-Main Marietta Co-p ........ July , 1963 to Feb. ,1960, Jan. 27, 1961 ---------- Mar. 12, 1963- 1963----------- Aug. 13, 1968.
about 30 acquisitions.

3341- Kaiser Industries Corp ---------- May 15, 1958 - - Mar. 16, 1961 --------- Aug. 2, 1963 ------- Aug. 2 1963 . ------------ Dismissed.
453--Grand Union--_ -- -June ,1950, Decenber 1960. Jan. 12, 1962- -- -- June 10, 1965. See special con- Aug. 1, 1965. See special corn- Sept. 30 1970. While Grand

ments June 21, 1968. (C1350). ments Aug. 21. 1968. (C1350). union k58 final order was in
compliance enforcement stage,
a related case, Grand Union
C-1350, was brought and
settled by consent decree on
June 21, 1968. For purposes of
consistency the 8456 final
order was set aside and

seded by the C-1350
decree. Divestiture completed.
Sept. 30. 1970.

8572--Diamond Alkali Co ----------- Aug. 31. 19f1 ------------ May 16, 1963___________.Oct. 2, 1967 ---------------- Apr. 24, 1968 --------------- Dec. 21, 1967.
8585-Lone Star Cement ------------- Dec. 1, 1959. Aug. 15, 1962... July 15 1963 -------- Jan. 26, 195 Mar. 26, 1965 ---------------- Dec. 31, 1967.
8600- eal Foods Corp Dec. 31, 1957-------------. Sept 3, 1963- Mar. 11, 196. ------------- May 20, 1968 --------------- July 15, 1968.

C."
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I-F

86V6-Fito La, ay,

622-Ameican Brake Shoe....
8654-ational Portland Cement-
&%5-U.S. Steel Corp..

8656-Texas Iodustries
8657--Misssippi River Fue,.
8674--Oean Foods Co. and Bowman

Dairy Co.
867--Ideal Cement Co ..............
8680-Lehig Portland Cement Co......
8682-Seebg Corp..............
8685-Marquette Cement Manufacturing

Co..-
8687-Crown Cork & Steel Co., Inc.
8701--Cole National Corp --------------

8739-Bendix Corp. and Fram Corp ....
8759-Swingline ....................
8760-Stanley Works ------------------
8763-Maremont Corp-
8765-Kennecott Copper Corp-
8767-Allied Chemical Corp and JimRobbins Seot Soft &O
8775--Avnet, Inc .....................
8779-litton Industries Inc -------------

8779-Papemraft Corp------------
8783-Missouri Portland Cement..---.
8785-Ash Grove Cement Co ------------

June30. 1937-------------June 29 1967-
Aug. 16. 1965 ------------- Apr. 1. 1968.. -.
Aug. 1, 19665. ............--.... _Apr. 30 1968 .....
1939--68 (over 40 acquisitions)-. July 1 1968 -------
Mar. 17, 1967 ---------------- Aug. 5, 1968 ------ - __
1966 to July 28, 1967 .....-- - Sept. 3, 1968 --------

Jan. 31, 19.5..............Apr. 1, 1969.........
Jan.3. 19b9.......----------Apr. 10. 1969--------

June 18. 1970-----------.. Jan. 12, 1975 ...............
Oct. 16. 1969 -----------.. . Dec. 16. 1969 -----------------
May 17, 1971--------------June 4. 1973 ................
Jan. 26, 1971 --------------- Mar. 26, 1971.............
May 5, 1971-Apr.22, 1974 ..............
Apr. 29, 1970-------------June 29, 1970-----------..

Feb. 16, 1973 ----------------------------------------------
Mar. 13. 1973-------------May 4, 1975.............

Dec. 27, 197- ____------ .---- do --------------- June 30, 1971 ---------------- July 6, 1973 .....
Feb. 15, 1965-------------June 10, 1969---------Mar. 12, 1973 ------------- May 12, 1973. ..........
Aug. 31, 1962 to Nov. 8, 1966, July 8, 1969. Pending before Commission . . ........

2 serial acquisitions. Cross Appeal from Initial
Decision of Administrative
Law Judge.

June 1958; to Augut 1961. (8 Nov. 13. 1963 Aug. 28, 18 . . Oct. 28. 16.. Oct. 15,1970.
acquisitions.)

Apr 16 1963 ............ May 12, 1964 Apr. 10. 198-.- Oct. 19, 1970....... Aug. 11, 1971.
Sept 23, 1963. Jan. 22, 1965 --------- Mar 31 1967_ - - Mar. 31. 197-------------Dismissed.
May 1 1964------------ . .-------------- Dec. 2, 196 -------------- Aug. 15 1973 Apr. 10. 1973.
Sept k, 1963..----------.-------------Dec.3.1965.....--- Feb- 3 1966 ...... Nov. 30, 1967.
Oct. 18, 1963; Jan. 31, 1964.... Jan. 22, 1963 --------- May 20, 1969. -- ..... July 26, 1972 ....------------ Oct. 30 1973.
Jan. 3, 19.66 Dec. 22. 1965 ---------- Nov. 14, 1966- ----------- June 22. 1967- Nov. 21, 1969.

Mar. 22. 1965----------. Jan. 26. 1966 --------- May 19, 1966 ------------ July 19, 1966 --------------- Sept. 11,1972.
July 1965 to January 1966- Apr. 1, 1966.---------June 7, 1972 ---------------- Aug. 7, 1972-.--------...... Nov. 1 1974.
Dec. 3, 1963------------- Apr. 22. 1966 ---------- Apr. 10. 1969 -------------- Jan. 4. 1971------------- July 21, 1971.
Nov. 16, 1964-- ---------- May 20, 1966 Jan. 7. 1969------------ -- Oct. 8, 1969 ---------------- Dec. 23. 1969.

Nov. 13, 1963 to Feb. 10, 1966. May 31. 1966 ---------- July 22, 1968 ............... July 22 1968 .- ---------- Dismissed.
Mar. 18. 1964-------------Aug. 4, 1966 ----------__July 11, 1967 --------------- Sept. 1, 1967Ii . Notavailable.i

divested by complaint MO
been sold before consent
decree issued.

To be completed.
Jan. 5, 1972.
To be completed.
May 12, 1975.
To be completed.
Nov. 24, 1971.

Not available. Under Apr. 8,
1975, modified order, divesti-
ture not required; 10 years
ban on acquisition remains in
force.

To be completed.
Nov. 27, 1973.

8795--Harbor Banana Distributors, Inc. Feb. ,1968...... - July 28, 199 --------- Jan. 12, 1973 --------------- Dec. 13, 1974 -------------- To be completed.
(formerly United Fruit Co.).

8797-Sterling Drug In ....---------- June 28, 1966 ------------- Aug. 7, 199 ----........ Apr. 7 1972 ............ Apr. 7, 1972 _-- Dismissed.
8802-OKC Corp. and Oklahoma Land May 26, 19G9 to Dec. 15. 1969.. Oct. 17, 196. --------- Oct. 2f. 1970- -May 1972----------- To be completed.

& Cattle Co.
8814-Beatrice Foods Co ------------ Dec. 12, 1968-------------Apr. 30, 1970. Sept. 28. 1972 ------------- Sept. 28, 1972 ------------ Dismissed.
8826-Eaton, Yale & lowne, Inc ........ Oct. 31, 199 ............. Dec. 17. 1970___________.Final order May '5, 1975 --- - .....

8835--United Brands .......---------- Oct.25 1958 to July 2. 1969-.... Feb. 11. 1971 -May 14 1974 ------------- May 14 1974 Dismissed.
8836--General M1is- ------------- Aug. Id, 1968-------------Feb. 16, 1971 ------ Oct. 5, 1973 ...- ----- Oct. 5 1973_ -Dismissed.
8342-North American Rockwell Corp Aug. 29, 1958-------------May 10. 1971.___. July 15, 1974 -------------- Sept. 15. 1974..---------- July 25, 1974.
843--Georgia Pacific Corp. Apr. , 1963 to Aug. . 19S9 May 26. 1971_......... Dec. 26, 1972 -------------- Feb. 2,. Oct. 16, 1973.

847-American General Insurance Co....
anom iL acquasmuOnsl.

July 1,1969-June 17,1971 --------- Pending before administrative -....... ....
law judge pursuant to Dec. 15,
1972. Commision order va-
catm; Mar. 6. 1972. Initial
decision and remanding to
administrative law judge.

Assets ought to be

,,'



FEDERAL TRADE COMM ISSI ON-MERGER CASES SINCE 1950--Continued

FaC docket No. and case name Merger consummated Complaint issued Final order issued
Final order effectve
(or modified order)

Commission approval of last
required divtiture completed

iIU-The udd Co ------------------ Oct. 22,196 ---. June 18,1971 ---------

UO--Warner Lambrt Co ----------- Nov. 13.1970 ----------------- June 30.1971 .........

m4Be--arice Foods ------------ July 31,1969; July 1.1970 ----- Oct. 1, 1971 ...........
878---IKw Sud Corp- Mar. 31,1970 ---------------- K. 3. 1972 ............

U92-S Joe Mineral Corp. Dec. 29,1970- Jun 29-----------291972 .......

890-Popsice, Inc_ ..... ..... Nov. 16,1972 ---------------- Dec. 1. 1972 ...........
U904--Hu.blun--------------- Feb. 21.1969---- ------- Nov. 17,1972 ..........
8905-Associated Dry Goods- Apr. 20,1972 20. .------------ Dec. 1, 1972........

8920.-Retail Credit Co. ..........

893--Lt A Moyers, Inc --------

19--Dehown Feeds Ic. and Kraftco
Ce p.

$935S-or"s Oxyge Co..........---

Information not available except Mar. 9,1973_.......
for CS D.C. on Oct. 29. 1970.
Many acquisitions involved.

Jan 29. 199 ---------------- Au. 14. 1973 .........

November 1973 ------------ Jan. 18. 1974 ..........

July 25.1973 to Dec. 10 1973 --

W9.7-Waller Kidd* & Co. Inc ------- Oct. 4. 1971 ..................
$959-RSR Corp---------------Oct 26. 1972-----------

-_-Frueauf Corp ............. Oct. 31 1973 ......
1sU6-Jim Waltur Corp------------June 29,1972
83l -4erd-N4 Co.. Inc -------- Dec. 31. 1970._........
812--C uiW SoaWt Co. of New Dec. 14. l97.

York, Inc.
Cc-Aneo e ................. Dec. 17, 1972 ...............

I-NmleAhawntana S.A., et aL..... Mar. 51973
W--Cwgd Inc - ------ --------.------- o.i 1973 ................c Corp, 0 %1---------- Nov. 21. 972...........

Pending before Commission; Re- ....................
sporicnt's appeal from Mar.
8, 1974. uivti decision.

Appeal from Aug. 2, 1974. Ad- ....................
ministrative law judge's ini-
tial decision pending before
Commission.

Final order issued July 1975.
Provisionally settled May 29 , ..............................

1975.
Mar. 11. 1974 ------------ May 11. 1974 ------------------

Jan. 25.1974------------Mar. 25.1974 -----------------
Discovery in process -----------------------------------------
Jan. 21. 1975, matter withdrawn

from adjudication for pur-
poses of settlement.

Pending before administrative ....................
law judge.

Initial decision not yet formally -..
promulgated.

Final order Mar. 14, I 75 -....................................

Not available. No divestiture re-
quired. 5 year acquisition ban
required.

To becomipleted.

Feb. 26. 1974 --------- Initial decision penoang before .............................
Commmole

Mar. 20. 1974 ------- Discovery in process ---------.....---------------------------
Apr. 1, 1974 ---------------- do .....................................................
June 21, 1974 .---------- _.do -----------------------------------------------------
July 19. 1974 -------- ending ..................................Aulg. 7,1974------d............................
,Sept. 10. 1574----------....do ...........................................

pt. 17, 1974 ................ 00 --------------do-------------------------------------

Jan. 7, 1975 ----------- do ----------------------------------------------------
Jan. 21, 1975 ---------------- do -----------------------------------------------------
Apr. 15. 1975 -------------- do -----------------------------------------------------

4
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Mnoza NOTInICATION

[' 4540) FTC Merger Notification Program
The FTC requires firms undertaking lage corporate mergers to give the agency

advance notice and to file speeila reports. The program was initiated by a resotin-
thin dated April 8, 1909 and continued and implemented by resolutions in 1172,
1)73 and 1974. The texts of the August 15, 1974 resolution and order to file.
and the current public notices on the matter appear below. The agency's special
report forms appear at 4W40.06-.17.

It should he noted that the FC endeavors to send oples of the order, resoln-
tion and forms to "many" companies covered by the report requirement de-
scribed in the resehition, regardless of whether or not they are considering a
4liallfication transaction at the time, but that the agency states that its
official imblication of the notice Is all that is required to establish the duty to
comply. The Bureau, of Rcononles maintains a list of firms that may have to
respond.

[Text of Resolution)

RtESoLU'rION KQVIIRmNG NOTIFICATION AND IBUISSION OF SPKC|AL REPORTS
RIEATINO TO CORPORATE MEWMERH OR ACQUIHITIONS

WhereaIs the Conuuission has statutory responsibilities to enforce Section 7
of the Clayton Act, as amended (15 U.S.C. 18) and Section 5 of the Federal
Trade Cminission Act (15 U.S.C. 45) with respect to acquisitions and mergers
that may substantially lessen competition or tevnd to create a monopoly in any
line opf commerce in ainy section of the c('untry; and

lI'lrcas the Commission is aware of the continuing high rate of sach activity
and the potential adverse effects it may have on the industrial structure 4f the
Amirian eeonoimy; and

Whereas there Is continuing concern on the part of the Commission with
repj(x't to the long-run consequences of the merger movement unl In particular
with respect to the growth of conglomerate mergers: Now, therefore, be It
,V ti flearion

U#'s'drcd, That the Commission, In the exercise of the powers vested In It by
e ,tions 3. 6. 9. and 10 of the Federal Trade Commission Act (15 U.S.C. 43.

40. 41j, and 50), and with the aid of all powers conferred upon It by law aud all
compulsory processes available to it. henceforth requires that companies subject
to the Jurisdiction of the Federal Trade Commission shall file with the Corn-
mis.siom notiflcation of the transaction as pre scribed by the attached public notice.

Any such notification shaU constitute a part of the public records of the
Conli imll.un.
Special reports

Irsolrcd. 'I'hit the (',mnhdwio fn the exercise of the lower vested In It by
Sections 3. If. 1), and 10 of th, Ft-hlrvl ''r:nde (',,nilnk -i, Act (15 1 .,.C. 43.
40. 19. Iiinl 50), lind with the aild tof all powers conferred umon it by law and all
conmlmmlsonry prnce-sts ivnibibale too it. h,.nefrth requlirte that comlamies suliji ct
to the jurisditIin of the Federal Trade Commission file with the Commission
Special Reports as prescribed In the attached public notice.

Upoti publiction of the attached public notice in the Federal Register, this
resoflution will supersede prior order or resolution relating to the Commlssion'.
Pre-Merger Notification Program (April 4, 1972 and February 14, 1973).

By direction of the Commission. (Dated August 15, 1974.)

(Text of Order]

ORDER REQUIRING FILING OF srE(-IAT. AIRPORT

T'ur-mmnt to n standing resolution of the Federal Trade Comnmissiron dated
August 15, 1974, entitled "Resolution Requiring Notification aml Hubmsslon erf
Sp.i.al IReports Relating to Corporate Members or Acquisitions." a copy (tf
wht-h is attached hereto and inade a part fhereo. you an, required to file
the attached ,4perial Report on or before date designated as "Reporting Ite"
in the Spelal Report.

This Order Requiring Filing of Special Report Is directed to your company
uder the authority of Section 6 (a) and (b) of the Federal Trade Commhlsmio
Act (15 U.S.C. 46 (a) and (b)).
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Failure to file the attached Special Report at the requisite time constitutes
default; penalties may be imposed under applicable provisions of federal law for
failure to file Special Reports or for the filing of false reports.

The attached Special Report must be subscribed and sworn to by an official
of the reporting company. By direction of the Commission. (Dated August 15,
1974.)

[Text of 1974 Notice]
1. Introduction

In order to more effectively carry out its statutory duties, the Commission has
established a notification program for corporate mergers or acquisitions. This
program requires both the acquiring and acquired companies of the requisite
size, in most Instances, to file notification prior to any merger or acquisition and
to file answers to a set of specific questions referred to as a "Special Report."

Therefore, notice is hereby given that the Federal Trade Commission In the
exercise of the powers vested in it by-sections 3, 6, 9 and 10 of the Federal
Trade C(ommission Act (15 U.S.C. 43, 40, 49 and 50) and with the aid of all
powers conferred upon it by law and all compulsory processes available to it,
henceforth requires notification and Special Reports as prescribed below for
inergers or acquisitions involving companies of the prescribed size and subject
to the Jurisdiction of the Federal Trade Commission. Upon publication in the
F.m:RAJ REOiSTER (October 3, 1974), this notice will supersede prior published
notice relating to the Commission's premerger notification program (37 FR
7951, April 21, 1072 an-* 38 FR 5513, 'March 1, 1973).

Although the ('ommission. to the extent practicable, will contact many com-
panies covered by thin notice, the publication of this notice In the FEDERAL
Rm:rISTEs will constitute notice to all covered companies that they must comply
herewith.
2. Identification of responsibility for reporting

A. Company.-The responsibilityy for filing notification and Special Report is
upon a company which exerclses, or could In principle exercise, control over any
party to a covered merger or acquisition. HencP, the term "company" in the case
of either the acquiring or acquired entity refers to the pre-transaction ultimate
Parent company of a party to the transaction together with all its wholly or
partly owned subsidiaries or divisions, whether consolidated or unconsolidated,
where the parent company has an ownership interest through either (1) holding a
majority of the outstanding voting stock, or (2) holding the power to formulate,
determine, or veto basic business decisions through the use of dominant stock-
holding rights, proxy voting, contractual voting arrangements, agents, or other
means.

The dollar criteria established below will be met if the total of the sales or
assets of the acquiring company and the sales or assets of the entity to be
acquired meet or exceed the criteria. I

R. Dollar Criteria.-The dollar criteria Is met if: (1) a company acquires a
manufacturing company with sales or assets of $10 million or more and the
conibined sales or assets exceed $250 million; or (2) a company acquires a non-
nanufacturing company with assets of $10 million or more and the combined

assets exceed $250 million.
S. Notification

A. Coverage.-Notice is hereby given that the Federal Trade Commission
henceforth requires that for each merger or acquisition within Its jurisdiction
Involving ompanles meeting the dollar criteria stated In paragraph 2(b) above,
prior notifleation of the transaction, providing the Information set forth in
paragraph 3(b) below, must be filed with the Commoission:

I. Assets: By all companies within 10 days after any agreement or under-
standing in lrinciple to merge or acquire assets Is reached;

2. Stock: By nll companies wthin 10 days after any agreement or understand-
ing In principle Is reached to effect a stock acquisition which will result In the
acquiring company holding 50 percent or more of the voting stock of another
COlfl f nY:

3. Tender Offer: By the offeror company within 10 days after the company
makes a tender offer for 10 percent or more of the stock of another company;
and

4. Foreign: If the companies Involved meet the above criteria for their total
(domestic and foreign) sales or assets, notification must be filed by any company
with domestic operations.
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B. Content of Notifiation.-Proper notification will consist of a letter by all
companies indicating:

(1) The names and mailing addresses of the companies involved in the
transaction;

(2) If the notifying entity is in a subsidiary or other affiliate relationship
with another company, the name and mailing addresses of the company and the
relationship; and

(3) -The type of (proposed) transaction, including the terms of the trans.
action--description of the assets and/or stock being acquired, estimated dollar
value of the transaction, date of the agreement, and consummation date of the
(proposed) merger or acquisition. In the event that the transaction is not
completed, a separate notification of termination of the agreement is required.

This notification will be made part of the public record.
4. Special reports for corporate mergers and acquisitions

Notice is hereby given that the Federal Trade Commission henceforth requires
that for each merger or acquisition within its jurisdiction involving companies
which meet the dollar criteria stated in paragraph 2(b), the current Pre-Merger
Special Report forms as adopted by the Commission must be filed with the Com-
mission, as follows:

I. Assets: By all companies within 10 days after any agreement or under-
standing in principle to merge or acquire assets is reached;

2. Stock: By all companies within 10 days after any agreement or understand-
ing in principle is reached to effect a stock acquisition which will result in the
acquiring corporaLion holding 50 percent or more of the voting stock" of anbther
company;

3. Tender Offer: By an offeror company within 10 days after the company
makes a tender offer for 10 percent or more of the stock of another company; and
by the subject of the offer within 10 days after more than 50 percent of the stock
of such company has been acquired; and

4. Foreign: If the companies involved meet the above criteria for their total
(domestic and foreign) sales or assets, a Special Report must be filed by any
company on any domestic operatt6n it may have.
5. No approval of transaction required

The establishment of this notification procedure should not be interpreted to
mean that companies must request Commission approval prior to the consum-
mation of any transaction or that consummation subsequent to notification con-
stitutes Commission approval of the legality of transaction. However, the Com-
mission will continue to provide advisory opinions as provided by its Rules of
Practice and Procedure regarding the legality of particular mergers and acquisi-
tions and invites those contemplating mergers to avail themselves of the program
in any situation in which they are uncertain as to the legality of proposed
transaction.

Issued: August 15, 1974. By direction of the Commission. (39 Federal Register
35717, October 3, 1974.)

Special notice requirements for particular industries are contained in FTC
enforcement policy statements for those industries ( 4515). The agency's merger
clearance procedures are outlined -at 4545. The advisory opinion procedure is
explained at 9732 in Volume 3.

If a merger agreement subject to the advance notice requirement contemplates
consummation in fewer than 60 days, notice need be given only "promptly as pos-
sible ;" the 60-day requirement is not intended to impose a waiting period, accord-
ing to 196) statements (.20, .25).

Annotations to 4540 Appear Topically Below, as Follows:
Acquiring company special report form -----------------------------. 0.5
Acquired company special report form -------------------------- .10
Appendix to special report: insurance, finance, and real estate ------------. 15
Notification period -------------------------------------------- .20
Notification procedure -----------------------------------------. 25
Summary, fiscal 1972 ------------------------------------------ .60

.05 Acquiring Company Special Form
This report is required by law.t-It'is mandatory under the authority of the

Federal Trade Commission Act (15 U.S.C. 46). On or before the Reporting Date,
complete and return one notarized copy of this Special Report to: Director, Bu-
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reau of Economics, Federal Trade Commission, Washington, D.C. 205S0. Phone
(202) 254-7720.

Failure to file this Special Report on or before the Reporting Date subjects the
reporting company to liability for penalties authorized by law.

Reporting date.-(1) Assets: By all parties withn 10 days after any agreement
or understanding in principle to merge or acquire assets of another company Is
reached; (2) Stock: By all parties within 10 days after any agreement or under-
standing In principle to effect a stock acquisition which will result in the acquir-
Ing corporation holding 50% or more of the voting stock of another company;
(3) Tender Offer: By the offeror company within 10 days after a company makes
a tender offer for 10% or more of the stock of another company; and by the sub-
Ject of the offer within 10 days after more than 50% of the stock of such company
has been acquired.

INSTRUCTIONS

For purposes of this Special Report, the "reporting company" is the pre-
transaction ultimate parent company together with all its wholly or partly
owned subsidiaries or divisions, whether consolidated or unconsolidated, where
the parent company has an ownership interest through either (1) ?'"1cding a
majority of the outstanding voting stock or (2) holding the power to formulate,
determine, or veto basic business decisions through the use of dominant minority
stockholding rights, proxy voting, contractual arrangements, agents or other
muea MS.

Each answer should identify the question to which it is addressed. If you are
unable to answer any question fully, give such information as is available to
you, explain why your answer is incomplete, and indicate the source from which
a complete answer may be obtained. If books and records which provide accurate
answers are not available, enter your best estimates and indicate the sources or
bases of your estimates. Estimated data should be followed by the notation
"'Pst."

Except where stated otherwise, all Inquiries refer to the reporting company's
domestic operations. All references to "year" refer to calendar year. It the
reporting company does not maintain its records on a calendar year basis, supply
the requested data for the company's fiscal year reporting period which most
nearly corresponds to the calendar year specified.

Thils Special Report requests information essentially at two levels-at the
establishment level and at the 7-digit product code level.

For purposes of assisting you in preparing this Special Report, "establish-
ment" means:

A single physical location within the United States and its territories where
business is conducted or where services or industrial operations are performed.
(For example: a factory, mill, store, hotel, movie theater, mine, farm, ranch,
bank railroad depot, airline terminal, sales office, warehouse, or central admin-
Istrative office.) Where distinctly separate activities are performed at a single
physical location (such as contract construction activities operated from the
same physical location as a lumber yard), each activity should be treated as a
separate establishment.

For firms engaged In agriculture, construction, transportation, communications,
electric, gas, and sanitary services, and similar types of physically dispersed
activities, it is not necessary to list separately each individual "site," "project,"
"field." "network,' "line," or "system." Instead, for these types of activities,
"establishments" should be only those relatively permanent main or branch offices.
terminals, stations, etc., which are either, (a) directly responsible for super-
vising such activities, or (b) the base from which personnel operate to carry
out these activities.

In order to assist you in reporting by "4-digit SIC code," you should refer
to the 1972 Fdition of the Standard Industrial Claeelflcatlon Manual (Appendix
B) as published by the Executive Office of the President-Office of Management
and Budget.

For purposes of reporting Information on SIC-based 7-digit product codes,
you should refer to one or more of the following reference publications published
by the U. S. Bureau of the Census: (a) Numerical List of Manufactured Prod-
fi*t*, 1972 Censuts of Manufacturers (MC72-1.2), (New 1972 SIC Basis), (b)
Volnme II. "Industry Statistics," 1972 Census of Manufacturers, (c) Applicable
"Product Reference Lists" appearing In the Instruction Manual of the various
Current Industrial Reports surveys (monthly, quarterly, or annual) conducted
by the U. S. Bureau of the Census.
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Do not use the 6-digit SIC codes that appear on the MA-100 census form.
The sixth digit is only a computer check code and not part of the SIC code
listings. However, the first five digits are correct and may be used along with the
above mentioned reference publication to assist you In determining a 7-digit
breakdown.

Attach additional sheets as necessary.
1. (a) Reporting company
Corporate name.
.Mailing address.
(Headquarters office).
Date of incorporation.
State.
(b) Actvie companies included within the reporting company (both domestlo

and foreign)
(Use Employer's Identification Number as assigned by IRS for income tax,

employment tax, or other federal tax purposes).
Corporate name.
Mailing address.
Date and State of Incorporation.
Employer's Identification number.
2. Information on the (proposed) merger or acquisition
(a) Reporting company for the acquiring company and principal business

activities.
(b) Reporting company for the acquired company:
Mailing address.
(Headquarters office).
Principal business activities.
(c) List the firm name(s) and mailing addresses to be acquired If the (pro-

posed) merger or acquisition is only partial.
(d) Date on which the acquiring company has acquired 10 percent or more of

the voting stock of the acquired company:
(e) Scheduled consummation date of the (proposed) merger or acquisition.
(f) Describe the manner in which the transaction is to be carried out.
(g) Dewcribe all stock or assets to be transfered and the consideration to be

paid.
3. Furnish copies-of all annual, quarterly, or other reports (including annual

balance sheets and profit and loss statements) and proxy statements made by
the reporting company to its stockholders during the most recent three-year
period.

4. (a) Total domestic commercial sales for the reporting company (and all sub-
sidiaries listed In Item 1(b) above) for the most recent calendar year.

Dollar value
Manufacturing ----------------------------------------- $ -----
Mining
Construction -------------------------------------------------
Wholesale and retail trade ----------------------------------------
Finance, Insurance, and real estate
Agriculture, forestry, and fishing-
Transportation, communications, electric, gas, and sanitary services----------
Hotels, motels, and business, professional, personal, repair and amuse-

ment services __
Other Industries (describe) ...................

Total
(b) Total commercial sales of all foreign subsidiaries and affiliates of

the reporting company --

Total commercial sales ---------------------------------
5. List and describe (by 4-digit SIC code and short title) each Industry listed

In the 1972 Standard Industrial Classification Manual (Appendix B) as pub-
lish-d by the Executive Office of the President-Office of Management and Budget,
in which the reporting company operated one or more establishments In 1972 or
currently operates establishments. Each manufacturing establishment should be
reported by the principal 4-digit SIC code which represents the greatest part of
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its value of shipments (including interplant transfers), sales, receipts, revenue
or other appropriate value measure of output in the industry. All value of ship-
ments for an establishment should be reported by the principal 4-digit SIC code
assigned to that establishment. For establishments engaged in insurance, finance,
or real estate activities, provide the additional information described in the
Appendix to this Special Report,

Princpal 4-digit industry.
Short title.
Number of establishments operated in 1972.
Value of shipments 1972.
Number of establishments currently operated.
Value of shipments most recent calendar year.
6. (a) Describe and list each product -made in manufacturing establishments

of the reporting company in 1972. (Include interplaut transfers in 1972 Value
of Shipments).

7-digit product code.
Product description.
Value of shipments 1972.
(b) For each product which has subsequently been added to the list of products

made by the reporting company in 1972, report the Value of Shipments (includ-
ing Interplant transfers) for the calendar year in which it was added and for
each subsequent calendar year.

Product 7-digit code.
Product description.
Calendar year added.
Value of shipments, 1973, 1974,1975, 1976, and 1977.
6. (c) For each product manufactured in 1972 but subsequently dropped from

the line of products made, indicate the year and month in which the product was
no longer produced by the reporting company and report the Value of Shipments
for the calendar year prior to disposal.

7-digit product code.
Product description.
Month/year dropped.
Value of shipments year prior to disposal.
7. Domestic and foreign mergers, acquisitions, or disposals made by the report-

ing company since January 1, 1961 (for partial acquisitions or disposals, report
only the sales and assets involving that part which was merged, acquired, or dis-
posed of). List under Principal 4-Digit SIC Industries, those industries which
together compris. ,t least 75 percent of the Value of Shipments including inter-
plant transfers (or other appropriate revenue measure) in the year prior to
merger, acquisition or disposal. The following qualify as mergers, acquisitions or -
disposals and should be listed accordingly: (1) acquisition or disposal of more
than 50 percent of a company with sales or assets greater than one million and
less than $10 million, and (2) acquisition or disposal of more than 10 percent of a
company with sales or assets of $10 million or more. In each case, specify the
percentage acquired or disposed of.

(a) Acquisitions or Mergers.
Company name.
Address prior to acquisition.
Percentage acquired.
Consummation date.
Consolidated sales for year prior to acquisition.
Consolidated assets for year prior to acquisition.
Principal 4-digit industry.
Introduction into industry yes/no.
(b) Disposals.
Company name.
Address prior to disposal.
Percentage disposed of.
Coisummation date.
Consolidated sales for year prior to disposal.
Consolidated assets for year prior to disposal.
Principal 4-digit industry.
Company sold to.
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03CZTWIATION

This Special Report was prepared under my supervision and is true and correct
to the best of my knowledge.

(Signature and title of company official) (Date)
Subscribed and sworn to before me at the City of ------------- , State of

-------- this ------ day of ------ ,19
Notary Public

My Commission Expires
Print or type the name, address, and telephone number of the person to contact

regarding this Special Report

(Name) (Business Address) (Business Telephone Uumber)
.10 Acquired Company Special Report Form

This report is required by law.-It is mandatory under the authority of the Fed-
eral Trade Commission Act (15 U.S.C. 46). On or before the Reporting Date,
complete and return one notarized copy of this Special Report to: Director, Bu-
reau of Economics, Federal Trade Commission, Washington, D.C. 20580. Phone
(202) 254-7720.

Failure to file this Special Report on or before the Reporting Date subjects the
reporting company to liability for penalties authorized by law.

Reporting date.-(1) Assets: By all parties within 10 days after-any agreement
or understanding in principle to merge or acquire assets of another company is
reached; (2) Stock: By all parties within 10 days after any agreement or under-
standing in principle is reached to effect a stock acquisition which will result in
the acquiring corporation holding 50% or more of the voting stock of another
company; (3) Tender Offer: By the offeror company within 10 days after a com-
pany makes a tender offer for 10% or more of the stock of another company ; and
by the subject of the offer within 10 days after more than 50% of the stock of such
company has been acquired.

INSTRUCTIONS

For purposes of this Special Report, the "reporting company" is the pre-
transaction ultimate parent company together with all its wholly or partly
owned subsidiaries or divisions, whether consolidated or unconsolidated, where
the parent company has an ownership interest through either (1) holding a
majority of the outstanding voting stock or (2) holding the power to formulate,
determine, or veto basic business decisions through the use of dominant
minority stockholding rights, proxy voting, contractual arrangements, agents
or other means. Additional information is requested in Item 8 of the Special
Report for partial mergers or acquisitions.

Each answer should identify the question to which It is addressed. If you
are unable to answer any question fully, give such information as is avail-
able to you, explain why your answer is incomplete, and Indicate the source
from which a complete answer may be obtained. If books and records which
provide accurate answers are not available, enter your best estimates and
indicate the sources or bases of your estimate. Estimated data should be fol.
lowed by the notation "est."

Except where stated otherwise, all inquiries refer to the reporting company's
domestic operations. All references to "year" refer to calendar year. If the
reporting company does not maintain its records on a calendar year basis,
supply the requested data for the company's fiscal year reporting period which
most nearly corresponds to the calendar year specified.

This Special Report requests information essentially at two levels-at the
establishment level and at the 7-digit product code level.

For purposes of assisting you in preparing this Special Report, "establish-
ment" means:

A single physical location within the United States and its territories
where business is conducted or where services or industrial operations are
performed. (For example, a factory, mill, store, hotel, movie theater, mine,
farm. ranch, bank, railroad depot, airline terminal, sales office, warehouse,
or central administrative office.) Where distinctly separate activities are

performed at a single physical location (such as contract construction activi-
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ties operated from the same physical location as a lumber yord), each activity
should be treated as a separate establishment.

For firms engaged In agriculture, construction, transportation, communica-
tions, electric, gas, and sanitary services, and similar types of physically
dispersed activittes, it Is not necessary to list separately each individual "site,""project," "field," "network" "line," or "system." Instead, for these types
of activities, "establishments" should be only thcse relatively permanent main
or branch offices, terminals, stations, etc., which are either, (a) directly respon-
sible for supervising such activities, or (b) the base from which personnel
operate to carry out these activities.

In order to assist you in reporting by "4-digit SIC code," you should refer
to the 1972 Edition of the Standard Industrial Classification Manual (Appen-
dix B) as published by the Executive Office of the President-Office of Man-
agement and Budget.

For purposes of reporting Information on SIC-based 7-digit product codes,
you should refer to one or more of the following reference publications pub-
lished by the U.S. Bureau of the Census: (a) Numerical List of Manu faotured
Products, 1972 Census of Manufacturers (MC7.0-1.2), (New 1972 SIC Basis),
(b) Volume II. "Industry Statistics," 1972 Census of Manufacttmrers, (c) Applica-
ble "Products Reference Lists" appearing in the Instruction Manual of the
various Current Industrial Reports surveys (monthly, quarterly, or annual)
conducted by the U.S. Bureau of the Census.

Do not use the 6-digit SIC Codes that appear on the MA-100 census form. The
sixth digit Is only a computer check code and not part of the IC code listings.
However, the first five digits are correct and may be used along with the
above mentioned reference publication to assist you in determining a 7-digit
breakdown.

Attach additional sheets as necessary.
1. (a) Reporting Company
Corporate name.
Mailing address (headquarters office).
Date of incorporation and State.
(b Aetive companies ifnew!dcd within the reporting company (both domestte

and forelqn)
(Use Employer's Identification Number as assigned by IRS for Income tax,

employment tax. or other federal tax purposes).
Corporate name.
Mailing address.
Date and state of incorporation.
Employer's Identification number.
2. Information on the (proposed) merger or acquisition
(a) Reporting Company for the Acquiring Company.
Mailing Address (Headquarters Office).
Principal Business Activities.
(b) Reporting Company for the Acquired Company and principal business

activities.
(c) List the firm namess, mailing address(es), and principal business activi-

ties to be sold if the (proposed) merger or acquisition Is only partial.
Acquired Company.
Mailing Addre. .
Principal Busines. Activities (attach additional sheets as necessary).
(d) Date on which the acquiring company has acquired 10 percent or more of

the voting stock of the acquired company.
(e) Scheduled consummation date of the proposedd) merger or acquisition.
(f) Describe the manner in which the transaction is to be carried out.
(g) Describe all stock or assets to be transferred and the consideration to be

received (attach additional sheets as necessary).
S. Furnish copies of all annual, quarterly, or other reports (including annual

balance sheets and profits and loss statements) and proxy statements made by
the reporting company to its stockholders during the most recent three-year
period.

4. (a) Total domestic commercial sales for the reporting company (and all
subsidiaries listed in Item 1(b) above) for the most recent calendar year.
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Dollar value
Manufacturing .....- - - -$
Mining ---------
Construction -
Wholesale and retail trade ...... -- - - - -
Finance, insurance, and real estate - - ------

Agriculture, forestry, and fishing ------------------------------
Transportition, communications, electric, gas, and sanitary services-----
Hotels, motels, and business, professional, personal, repair and amuse-

ment services -------------------------------------------
Other industries describee) ----------------- -----------

Total -----------------------------------------------

(b) Total commercial sales of all foreign subsidiaries and affiliates of the
reporting company........................................

Total commercial sales...................................
5. List and describe (by 4-digit SIC code and short title) each industry listed in

the 1972 Standard Industrial Classifloation Manual (Appendix B) as published
by the Executive Office of the President-Office of Management and Budget, in
which the reporting company operated one or more establishments in 1972 or
currently operates establishments. Each manufacturing establishment should be
reported by the principal 4-digit SIC code which represents the greatest part of
its value of shipments (including interplant transfers), sales, receipts, revenue
or other appropriate value measure of output in the industry. All value of ship-
ments for an establishment should be reported by the principal 4-digit SIC code
assigned to that establishment. For establishments engaged in insurance, finance,
or real estate activities, provide the additional information described in the Ap-
pendix to this Special Report.

Principal 4-digit industry.
Short title.
Number of establishments operated in 1972.
Value of shipments 1972.
Number of establishments currently operated.
Value of shipments most recent calendar year.
6. (a) Describe and list each product made in manufacturing establishments

of the reporting company in 1972. (.Include interplant transfers in 1972 Value
of Shipments).

7-digit product code.
Product description.
Value of shipments 1972.
(b) For each product which has subsequently been added to the list of prod-

ucts made by the reporting company in 1972, report the Value of Shipments
(including interplant transfers) for the calendar year in which it was added
and for each subsequent calendar year.

7-digit product code.
Product description.
Calendar year added.
Value of shipments 1973, 1974, 1975, 1976, and 1977.
(c) For each product manufactured in 1972 but subsequently dropped from

the line of products made, indicate the year and month in which the product
was no longer produced by the reporting company and report the Value of Ship-
ments for the calendar year prior to disposal.

7-digit product code.
Product description.
Month/year dropped.
Value of shipments year rior to disposal.
7. Domestic and foreign mergers, acquisitions, or disposals made by the re-

porting company since January 1, 1961 (for partial acquisitions or disposals,,
report only the sales and assets involving that part which was merged, acquired,
or disposed of). List under Principal 4-Digit SIC Industries, those industries
which together comprise at least 75 percent of the Value of Shipments Includ-
ing interplant transfers (or other appropriate revenue measure) in the year
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prior to merger, acquisition or disposal. The following qualify as mergers, ac-
quisitions or disposals and should be listed accordingly: (1) acquisition or dis-
posal of more than 50 percent of a company with sales or assets greater than
one million and less than $10 million, and (2) acquisition or disposal of more
than 10 percent of a company with sales or assets of $10 million or more. In
each case, specify the percentage acquired or disposed of.

(a) Acquisitions or Mergers.
Company name.
Address prior to acquisition.
Percentage acquired.
Consummation date.
Consolidated sales for year prior to acquisition.
Consolidated assets for year prior to acquisition.
Principal 4-digit industry.
Introduction into industry yes/no.
(b) Disposals.
Company name.
Address prior to disposal.
Percentage disposed of.
Consummation date.
Consolidated sales for year prior to disposal.
Consolidate( assets for year prior to disposal.
Principal 4-digit Industry.
Company sold to.
8. In the event this Special Report Is prompted by a partial merger or acquisi.

tion, provide the following additional information:
(a) For the latest complete accounting year prior to the (proposed) merger or

acquisition, Indicate the book value of the assets and the volume of sales
involved.

Book value of assets.
Fiscal year ending.
Volume of sales.
(b) Use, as appropriate, the SIC-based 7-digit product codes and definitions.

as discussed in Item 6, and indicate for each product involved in the merger or
acquisition, the 1972 Vnlue of Shipments (including Interplant transfers). In
the case of a partial merger or acquisition of a non-manufacturing company, use,
as appropriate, the SIC-based 4-digit industry codes and definitions, as discussed
in Item 5 and indicate the- 1972 Value of Shipments (including interplant
transfers).

SIC Code.
Short title.
Value of shipments-1972.

CERTIFICATION

This Special Report was prepared under my supervision and Is true and correct
to the best of my knowledge.
-----------------------------------------------------------------

(Signature and title of company official) (Date)
Subscribed and sworn to before me at the City of ---------- , State of

this ---------------- day of -------------- ,19

My Commision Expires ------------------------------ (Notary Public)
Print or type the name, address, and telephone number of the person to con-

tact regarding this Special Report.
--------------- -- 7 - -- -d- -a------------------------------(Name) (Business address) ('Business Telephone Number)

.15 Anpendix to Special Report: Insurance, Finance, and Real Eestate.
Question 5:
1. Insurance Establishment.q.
This includes carriers of all types of insurance, Insurance agents, and brokers

(2-digit SIC codes 63 and 64).
5-I Life Insuranrce.
A. Provide for the year 1972 and the most recent complete year prior to merger

or acquisition the amount of premium receipts (calculated on an accrual basis)
for each of the following lines:

1. Life Insurance:
a. Ordinary life Insurance.
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b. Group life lnmurantic (including Federal Employees' Group Life Insurance

and Servicemen's Group Life Insurance, but excluding credit life insurance).

c. Industrial life insurance.
d. Credit life insurance.
2. Annuity Considerations:
a. Individual annuity considerations.
b. Group annuity considerations.
3. Health Insurance:
a. Individual health insurance.
b. Group health insurance.
B. Provide for the most recent complete year prior to merger or acquisition

the amount of new life insurance busine." issued in the 11nited States during

the calendar year (exclusive of revivals, increases, dividend additions and rein-

surauce ceded) for each of the following lines:
1. Ordinary life insurance;
2. Group life insurance (including Federal Employees' Group Life Insurance

and Servicemen's Group Life Insurance, but excluding credit life insurance)
& Industrial life insurance; and
4. Credit life insurance.
5-II Pro perty-liabilIty Insurance.
For the year 1972 and the most recent complete year prior to merger or

acquisitions:
A. Provide the amount of direct premiums written during the calendar year in

the United States for each line of insurance specified in Part 2 of the Under-
writing and Investment Exhibit of your company's annual convention statement;

B. Provide the amount of net premiums written during the calendar year in the
United States for each line of insurance specified in Part 2 of the Underwriting
and Investment Exhibit of your company's annual convention statement.

5-11 Title Insurance.
For the year 1972 and the most recent complete year prior to merger or

acquisition:
A. Provide the amount of net direct title insurance premiums written in the

United States during the calendar year;
B. Provide the amount of direct title insurance premiums earned in the United

States during the calendar year.
2. Finance Establishments.
This includes banks and trust companies, credit agencies other than banks,

investment companies, brokers and dealers in security and commodity contracts,
and security and commodity exchanges (2-digit SIC codes 60, 61, 62, and 07).
Provide for the year 1972 the combined total or gross income for all such
establishments.

3. Real Estate Establishments.
This includes owners, lessors, leqsees, buyers, sellers, agents, and developers of

real estate (2-digit SIC code 65). Provide for the year 1972 the combined total
and gross income for all such establishments.

.20 Notification period-60 days or promptly as possible.
"This is in answer to your letter of Juno 20, 1969, on behalf of the Trade

Regulation Committee of The Association of the Bar of the City of New York
raising a question concerning the Commission's 'Resolution Requiring Notification
of and Submission of Special Reports Relating to Large Corporate Mergers.'

"You point out that the resolution requires a special report pursuant to Section
6 of the Federal Trade Commission Act to be submitted to the Commission in
certain cases 'no less than 60 days prior to the consummation of the merger or
acquisition.' You then ask if it is the Commission's intention by this resolution
to impose a 60 day waiting period before a merger or acquisition can be con-
summated.

"It was not the intention of the Commission to impose any waiting period
upon the consummation of a merger or acquisition. The Commission presently
lacks authority to enjoin merger negotiations and agreements to merge, and
was not attempting to do indirectly what could not be done directly. In requiring
a special report no less than 60 days Drior to consummation, it was contemplated
that we would only receive such p. notification when the particular merger or
acquisition schedule permitted. If the time schedule does not so permit, the
special report should be submitted as promptly as possible.

"By obtaining this information the Commission, and the Antitrust Division,
with whom the information is being shared,. will have adequate time for a
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careful evaluation of the particular matter. (Letter, signed by Chairman Dixon,
released July 16, 1909.)

.25 Notification procedure when shorter than 60 days.
"The Federal Trade Commission announced today that, when the time sched-

ule of a particular merger or acquisition does not permit the filing of a special
report 60 days prior to its consummation, a letter stating that fact, setting forth
the reasons why the deadline canont be met and stating when the special report
will be filed must be submitted to the Commission's Division of Mergers within 10
%days after the agreement or understanding in principle is reached. The Com-
mission had announced on July 16, 1969 the exception to the requirement of
submitting special reports no less than 60 days prior to the consummation of a
particular merger or acquisition, stating that where the time schedule of si, h
merger or acquisition does not permit timely filing, the special report shoul(- le
submitted as promptly as possible. Today's announcement specifies the mar.aer
in which the Commission's Division of Mergers must be notified In these excep-
tional circumstances." (FTO Release, August 28, 1969.)

.60 Summary, fiscal 1972.
The Premerger Notification Program completed its third full yewh of operation

In fiscal year 1972. Under this program all corporations subject to FTC Jurisdic.
tion and having total assets of $250 million or more are required to file a special
report whenever an acquisition of a firm with $10 million or more in total assets
is made. The acquisition itself may be either of assets or of 10 percent or more
of the voting stock. At the discretion of the Commission, a special report may
also be required when a firm with less than $250 million in total assets merged
with another firm, resulting in a corporation with assets of $250 million or more.
During fiscal year 1972, special reports were received concerning 90 mergers
or acquisitions, of which 5 were cleared to the Department of Justice. Six, after
filing, were subsequently called off. Of the remaining 79, FTC investigated fur-
ther into approximately 25 mergers. Fifteen of these resulted in the opening of
a formal investigational file.

During fiscal year 19T72, special reports were also retroactively obtained from
all acquired companies or their successors from the date of the inception of the
program. Reports are now being routinely required from all firms which are
acquired under the program. Not only are the special reports received under
the Premerger Notification Program invaluable as a screening tool for discerning
possible violations of Section 7 of the Clayton Act, but they are also being proc-
essed to yield useful information relating to the economic impact on individual
industries of large mergers and in evaluating trends in mergers and acquisitions
involving large corporations. The information which has been received in the
Premerger Notification Program to date has been coded and is being stored in
punch cards. (From Annual Report of the Federal Trade Conmtsioim 1972;
p. 41.)

45451 FTC Pre-Merger Clearance and Approval Under Merger Orders
The FTC's procedure for handling pre-merger clearance requests and applica-

tions for approval of divestitures, acquisitions, or similar transactions subject to
review under outstanding agency cease and desist orders calls for publicizing and
affording opportunity to object to the action before final approval.

The Commission will make and publicize provisional decisions of approval of
such matters, together with a statement of supporting reasons. At the same time
the FTC will also make public the application for approval together with sup.
porting materials, except for such information which (a) the applicant has
requested to be classified as confidential, showing justification therefor, and
(b) the FTC, with due regard to statutory restrictions, its rules, and the public
interest, has determined should not be made public. Within thirty days after
the date of publication, any interested member of the public may file written
objections or comments with the Secretary. If substantial questions of fact are
Involved which should be resolved before the request or application can be finally
approved, the FTC will take appropriate action to resolve the issues presented.

In the event the FTC determines to deny an application for premerger clear-
ance, It will make public its action by publication of Its advisory opinion deleting
the names of the applicant and the other company subject to the application and
Any other confidential Information contained in the opinion letter. In the event
the disapproval is based upon a request subject to FTC review under outstanding
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orders, the action together with a statement of supporting reasons will be made
public.

The purpose of these procedures is to enable the public, and interested persons,
to be informed about Commission actions and the basis therefor. With respect to
provisional approvals, the new procedure will permit interested persons to raise
objections to the proposed actions which may not have been considered by the
Commission.

The Commission is of the opinion that these procedures may assist it in con-
tinuing to serve the public Interest. (FTO Release, May 2A,1969.)

CONGRESS Or THE UNITED STATES
COMrrnP, ON THE JUDICIARY,

Washington, D.C., April 14, 1976.Hon. CALVIN COLLIFR,
Chairman, Federal Trade Commission,
Washington, D.C.

DEAR Mr. CHAIRMAN: To assist the Subcommittee on Monopolies nnd Com-
merclal Law in the development of its Merger Oversight Hearings, I would very
much appreciate obtaining from the Commission the following information:

a. For each merger challenged by the Federal Trade Commission since 1969,
the date of acquisition, the date the staff investigation was begun, indicating dates
on which both preliminary and "seven digit" investigations were opened, the
(late on which the pre-merger notification form was received, and the date of the
filing of the complaint, if any.

b. An assessment of the probable effect of expanding the Commission's pre-
merger notification program to include acquisitions by firms with $100 million
in sales or assets, of firms with assets or sales of $10 million or more. Under
such a standard, how many additional premerger notification forms would youexpect to be filed, and how many additional competitively significant mergers
would be detected?

c. A description of the liaison arrangements between the Antitrust Division
of the Department of Justice and the Federal Trade Commission, concerning
merger investigations and complaints. Please describe how manuy Federal Trade
Commimlon investigations were the result of investigations dropped by, or for-warded by the Department of Justice? Has the Federal Trade Commission ex-
perienced any difficulty, and if so with regard to what cases, obtaining the neces-
sary Information from the Antitrust Division in connection with a merger
investigation?

As our merger oversight hearings continue, the staff of the Subcommittee will
be in contact with you for further information.

We wish to thank you for your continued cooperation, and look forward to
your reply.

With kind regards,
Sincerely,

PETrE W. RODINO, Jr., Chairmen.

FEDERAL TMAD COMMISSION,

Hon. Prvr W. RoDwo, Jr.. Waehf~gton, D.C., June 1J, 1976.
Vhi rman, Committee on the Judio&ry. House of Representatives,
Washhton, D.C.

D)AR Mr. CHAMMAN: This is In further reference to your letter of April 14,
1976, requesting information with relation to the Federal Trade Commission's
enforcement efforts in challenging mergers and acquisitions, its pre-merger noti.
fication program and its liaison arrangement with the Antitrust Division of the
Deportment of Justice, as It pertains to mergers and acquisitions. The Informa.
tion is requested In order to assist the Subcommittee on Monopolies and Com-
mercial Law in the development of its Merger Oversight Hearings.

Our responses to the requests for Information are preceded by your requests
for Information.

a. For each merger challenged by the Federal Trade Commission since 1969.
the date of acquisition, the date the staff investigation was begun, Indicating
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dates on which both preliminary and "seven digit" investigations were opened,
the date on which the premerger notification form was received, and the date
of the filing of the complaint, if any.

As a result of exchange of information between the staffs of the Committee Rnd
the Federal Trade Commission, it was agreed that this request should enco~m-
pass those mergers and acquisitions as to which the Commission issued com-
plaints, charging violation of Section 7 of the Clayton Act and/or Section 5 of
the Federal Trade Commission Act.

Attachment A is a schedule listing the mergers and acquisitions challenged by
the Federal Trade Commission during the period January 1, 1969, to date. For
each challenged merger and acquisition, the schedule lists (1) date complaint
issued, (2) FTC Docket Number, (3) name of the challenged company (the
acquiring), (4) name of the acquired company (s), (5) date of merger or acqulsi-
tion, (6) date preliminary investigation initiated, (7) date 7-digit investigation
initiated, and (8) date pre-merger notification form -was received by the FTC.
(Pre-merger notification is required only when the combined assets of the merging
companies equal or exceed $250 million.)

b. An assessment of the probable effect of expanding the Commission's pre-
merger notificition program to include acquisitions by firms with $100 million in
sales or assetA, of firms with assets or sales of $10 million or more. Under such a
standard, how many additional pre-merger notification forms would you expect
to be filed, and how many additional competitively significant mergers would be
detected ?

The Commission's Pre-Merger Notification Program, which has been developed
without the benefit of specific legislation, has been in effect since 1969. In its
present form, the lower limit for requiring notification is, in effect, combined
assets or sales of $250 million. The present FTC program, effective as of August
15, 1974, provides for (1) a notification, prior to consummation of a merger or
acquisition meeting the dollar size criteria, and (2) the filing of special reports
by the acquiring and acquired firms meeting the dollar size criteria.

Prior to the Commission's adoption of the current Pre-Merger Notification
Program, the staff studied mergers occurring between February 1972 and Novem-
ber 1973, In an effort to determine whether lowering the acquiring firm limit
to $150 million would have resulted in the reporting of an increased number of
economically significant mergers and acquisitions. The study disclx;cd that the
lower limit would have resulted in notification in a total of 15 additional trans-
actions. Of the 15 additional transactions, only 3 appeared to raise substAntial
antitrust questions. In any event, the 3 transactions were examined under eftab-
lished merger screening and evaluation procedures.

In addition to the above study, the staff, after receipt of the Committee's re-
quest, checked the mergers and acquisitions completed by companies having assets
of between $100 million to $250 million, during each of the years 1972 through
1974. Only acquisitions of companies with $10 million or more in assets or sales
were included in the staff search. On the basis of the staff's analysis, if the pre-
merger notification program's dollar size criteria were lowered to $100 million in
sales or assets, the total number of additional mergers and acquisitions which
would require reporting, would be as follows: 1972. 61; 1973, 38; and 1974, 35.

The above totals for each of the calendar years represent acquisitions or mer-
gers by all companies, with exception of mergers or acquisitions by banks, trans-
portation and communications companies. On the basis of the staff's search, there
is no information as to the number of "additional competitively significant merg-
ers" which would be detected if the dollar size criteria were lowered to the
$100 million level. In any event, such additional mergers and acquisitions4 would
have been examined under the established merger screening and evaluation
procedures.

In our view, a limit of $100 million of assets or sales for notification and re-
porting purposes may be lower than is necessary to cover most objectionable and
economically significant mergers or acquisitions. Moreover, inflationary forces in
the past few years appear to negate the need for lowering the $250 million assets
or sales size criteria.

c. A description of the liaison arrangements between the Antitrust Division
of the Department of Justice and the Federal Trade Commission, concerning
merger investigations and complaints. Please describe how many Federal Trade
Commi.sslon investigations were the result of Investigations dropped by, or
forwarded by the Department of Justice? Has the Federal Trade Commission
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experienced any difficulty, and If so with regard to what cases, obtaining the
necessary information from the Antitrust Division in connection with a merger
Investigation?

Both the Antitrust Division and the Federal Trade Commission have statutory
responsibility in the antitrust area. To carry out the dual enforcement responsi-
bility, the Federal Trade Commission and the Antitrust Division set forth their
coordination procedures In a memorandum of June 1948, and supplemented it by
exchange of correspondence. essentially, before initiating an Investigation of a
restraint of trade or antitrust charge of any nature, one agency Informs the
other that it proposes to conduct the investigation described thereon. If a ques-
tion arises as to which agency Is to handle a specific matter, the conflict is dis-
cussed and differences resolved through conferences between representatives of
the twO agencies.

A similar procedure Is followed with respect to proposed Investigations of
mergers and acquisitions. Since, however, most of the reports of mergers
and acquisitions are obtained through reports in newspapers and other
public sources, the agencies commonly effectuate liaison by telephoning Informa-
tion regarding proposed Section 7 investigations and follow-up by exchange of file
cards.

Copies of the basic materials setting forth the Federal Trade Commission-
Antitrust Division liaison arrangement are attached as Attachment B.

With respect to the request for the number of Federal Trade Commission in-
vestigations which were the result of Investigations dropped by, or forwarded by
the Department of Justice, our records Indicate only one such recent matter.
This matter Involved the acquisition by Warner-Lambert Co. of Parke, Davis &
Co., FTC Docket 8850. The Antitrust Division received a clearance to investigate
the acquisition on August 13, 1970. Thereafter, the Antitrust Division, following
review of its investigation, declined to take action to halt the merger and deter-
mined to refer the matter to the Federal Trade Commlssion for consideration as
to whether Section 7 of the Clayton Act was violated. The Federal Trade Com-
mission received a clearance on November 13, 1970, from the Antitrust Division,
to conduct an Investigation of the acquisition. On June 30, 1971, the Commission
Issued its complaint, charging violation of Section 7 of the Clayton Act. On May
12, 1976, the Commission ruled that the merger substantially lessened competition
in five specific submarkets of the overall drug manufacturing business.

It is generally the practice of the Federal Trade Commission and the Anti-
trust Division to grant mutual access to any data and information which the
Commission or the Department might have secured during Investigation or
trial of a civil matter, to the extent permitted by law. Information secured by
the Department through its grand jury investigations Is not made available
to the Commission for examination. Mergers and acquisitions, however, are
handled as civil matters by the Department and are not commonly subjects of
grand jury InvestigatIons. In addition, under the Antitrust Civil Process Act
of September 19, 19(12, 15 U.S.C. 1311, the Federal Trade Commission is not
authorized access to documentary materials, etc., produced under a civil Investi-
gative demand served by the Antitrust Division. As originally introduced In
1962, the proposed Antitrust Civil Process Act would have granted authority
to the Federal Trade Commission to examine documentary materials without
the consent of the person who produced such documentary materials. However,
the Act, as finally passed by Congress, deleted the reference to the Federal
Trade Commission (or Its employees) as having specific authority to examine
dorument'ary materials produced under the civil Investigative demand.

The advisability of permitting such access, in civil matters, is apparent since
the Commission and the Antitrus- I)ivision have concurrent merger law enforce-
ment jurisdiction. It would be burdensome upon both the public and the business
community If one agency had information which could not be made available to
the other, resulting In a duplicate demand upon a party. Therefore, it is In the
public Interest for each agency to have available to It for examination the Investi-
gational material secured by the other agency, recognizing, of course, the neces-
sity for protection of grand jury proceedings. Thomas E. Kauper, Assistant
Attorney General. Antitrust Division, Department of Justice, has stated in
hearings before the Subcommittee on Antitrust and Monopoly on S. 12g4, as
follows: "Finally. we believe that all information obtained through a CTI)
should be available to the FTC, subject to the same limitations placed on the use
of the Information by the Division. The Appendix contains language to accom-

74-02(-76------ 12
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plish this purpose." (Hearings before the Subcommittee on Antitrust and
Monopoly of the Committee on the Judiciary, United States Senate, Ninety.
Fourth Congress, 1st Sess: on 8. 1284, May 7 and 8, June 8, 4 and 12, 1975).

If the Antitrust Civil Process Act is amended to broaden the Antitrust Divi-
sion's pre-complaint investigative authority, the Antitrust Division may, in the
future, conduct more of its civil investigations under the Antitrust Civil Process
Act (as proposed for amendment). Thus, an increasing number of Antitrust
Division files will be foreclosed from FTC access under present laws. Without
specific provision for FTC access, the terms of mutual availability of investiga-
tive material will have little actual meaning. The Commission, therefore, would
urge appropriate amendments in order to authorize access to employees of the
Federal Trade Commission.

We trust that this information will be useful to the Committee's considera-
tions. Should the Committee require additional information in this matter,
please do not hestitate to contact me.

By direction of the Commission.
CALmvx J. COLLm, Ohairmatt.



ATTACnME.T A

ACQUISITIONS CHALLENGED BY THE FEDERAL TRADE COMMISSION. 1969-76

Data preiminary Dte 7p
Date av complaint Company ahW estiion invetipbon Date premerger notiication
end docket oml (acqurned company) Date of acquisition inted intiated special report form received

Jan. 2.1969. C-1473 -----. B----- t---- ---c-- Sept------- . 1None--Sep 19, 1963- None.
(1-rwin Mlls, Inc., Falex Cort.. James Lis).. Jan. 19. 1962. 1964 ...-------------------------------------------- NW.

Mar. 11. 1969. C-1501- General Malls, Inc----------------------------------------None----------Feb. 6, 1964 ----- June 1. 19C9 re David Crystal. Inc.; Feb. 4,
1976 re Sadutos Foods.

t FoodsK incl- ............... .F-b. 28, 1964 . -------------------------------------------------------------------------- Aug. 27, 196-------------------------------------.........
Apt.------- - - --- o- May 5, 1967.-------

A(19 7 -- - Products and MnuactaUrinZ Co.).. Jan. 31, 1966-------------------------------------

(Va4ey Fore Products, Inc.) ------------- July 31. 1914-------------------------------
April 10, 1969. D-8779-. .Pape aft CoDp . . . . . . . . . . . . . . . . . . None----------Dec. 18. 1967 ----

None.
Do.
Do.
Do.
Do.

Jan 2. 1975 re Sale of CPS under FTC di-
vestiture ordw.

(CPS lndustries)-- Dec. 27. 1967 -------------------------------------------------- None.
Apr. 10, 1969. 04778. Lito Indusries, Inc ...... ----------------------------------- NoneNov. 5, 198 Do.

Jve 10. 1969, D-V -Missouri Porand Cement Co ------------------------------------------------ None- ... May 19, 1967 ------- 4. 1975 re Chromalloy Amerm Cor.
(BoWord bdy-Mix Co.) ----------------- b ary 1965 ------------------------------------------------- None.

July 8,19W, 0-4785 Ash Gove Ue & Cement Co ------------------------------------------------- None ------------ May 19,1967 ------- Do.
I January 1966---------------------------------- Do.

(Union Q ries Lees Summit) ---------- Aust 1962: % --------------------------------------------------- Do.
IJanuary 1966: rest --------------- j ----------------------------------

July 23, 1969, C-1567 -. emetO Cor-- - - - -. . . .. .. .. .. None ---------- Dec. 5, 1968 -------- Do.
(Weldingout)------------------Jan. 6, 199-------- -----------------------.------ .... . Do.

Aug. 7,1969,D-4797 - t.... . St ruling Dru . Inc- ................................-.. n e---------- Apr. 15, .1966 ------- 0.
(Leo & Fink Products Corp.)-----------June 30,1966-------------. . ----------- Do.

Oct. 17. 1969. - ervic- Ic------------ Mar. 4, 1969 -------- Do.(,aha ,keServ , .. ................. too~ Spt ..... ................. Do.
1968.-----------------------o

Apr. 30. 1970, -814 ---- Beatrice Foods Co ------------------------------------------------ N one--- - Au. 7. 1968 ----- July 13 1971 re Peter ErIch & Sons, Inc.;
July 2h, 1975 re Bottling companies

(John Sexton Co.) -------------------------- C-ID . 20, 1968 --- N-------r------------Cor--.--- .. V----so.. None.
Ju e 30.1970, 0-1749 - O cidet Petroleum---....................... - -None ----------- Ma. 6, 8 - July 23, 1970 re Vahko Corp. & Vd ny

(idvtits Corp.) ----------------------------- Jan. 2, 196- -.............- None.
(So-iex Corp.) ---------------------------- July 28,1968- - -------------------------------------Do,

Sept. 22.1970. C-1794- Hercules. Inc ------------------------------------------- Noo ---------- Oct. 18, 1975 - July 23, 1973 re Polak's Frutdal Works, Inc.
(Columbian Rope Co.) ---------------- Oct. 1,1965 --------------------------------------- one.

Dec. 17,1970,0482-5 - tn Yale & Towne, Inc --------------------------------------------------- None ------------ Aug. 13, 1969 ---- July 31, 1969.
(McQuay-Norris Meufacturieg Co.) --------- Oct. 31, 1969 -------------------------------------------------------- None.

0%



ACQUISITIONS CHALLENGED bY THE FEDERAL TRADE COMMISSION, 1969-76--Cntlnud

Date rdimiiarj Datb 7-digit
Date of complaint Company chDateed in = invest' bon Date prenerger notification
and docket number (acquired company) Date of acquisition initiated initiated special report form received

Feb. 11, 1971, D-8-35---- United Brands Co ----------------------------------------------------------- None ----------- Sept. 11, 1969 ----- May 29,1972 re Foster Grant Co., I.
Earl Myr Co) .. Oct. 15, 1968 -------------------------------------------------------- NonJNunes Bros. o Caifornia, Inc.)----------Nov. 7 1963 ...
Polar & Stolich Co., Inc.) ----------------- Feb. 14, 1960.---------------------------.
Monterey County Ice & Dev.) --------------- Feb. 14, 1969 -------------------------------------------------- Do.eroine lKantro Enterprises) --------------- Mar. 13, 1969 ----------------------------------------------- DoSalinas Valley Vegetable Exporters)---------- Mar. 15 1969 --------------------------------- - _- - Do.(Conolidated Grocer, Inc.) ---------------- July 2, D969o...........................................o.

Feb.r12,Forms)-(Toro-Fa ) --------------------- Nov. 1, 1968 -------------------------------------------------------- Do.
Feb. 12.1971, C-1860 ------ United Industrial Syndicate, Inc ----------------------------------------------- None ------------ Feb. 6, 1968 -------- Do.

Fe.(Wells Mfg. Corp.)---------------------- Dec. 20.1967----------------------------------------------- Do..16..1971. -. General Mills, Inc A.---------------------------------------- None----------Apr. 3,1968-June 1. 1969 re David Crystal. Inc.; Feb. 4,
1976 re Salutos Foods.

(Gorton Corp.) ----------------------------- Aug. 16, 1968 ------------------------------------------------------- None.May 10, 1971, ia ...... North American Rockwell Co(rp ----------------------------------------------- None ---------- June 20, 1968 - Nov. 2, 1972 re H.T. Gold GmbH & Co. K.G.
(Textile Machine Works) -------------------- Aug. 29, 1968 ------------------------------------------------------ None.May 26, 1971. D-8843 - ---- .zia Pacilc Co ----------------------------------------- None ---------- Sept. 16, 19%8- June 2, 196-July 11. 1969-Sept. 9. 1969.
( rordyce Lumber Co.) ----------------------- April 1963 ----------------------------------------------- None.
(Amoricon Timber Prod. Co.) ------------ Sept. 1. 196S------------------------- - .--- ....- Do.
(Jeffroyl, S ing Mr& Co., Inc. & Spaulding October 1965 ---------------------------------------- Do.Lumber Vo., In..).-.........
(Barrow Mfg. Co.) -------------------------- November 966 --------------------------------------- Do.(Barrow Land & Timber Co.) ----------------- November 1966 ------------------------------------------ Do.
(Reyneds & Manley Lumber Co.) ----------- February 1966 --------- ---------------------------------------- Do.
(Williams Furniture Corp.) ----------------- Oct. 20, 1967 --------------------------------------------------- Do.
(Southern Coangs & Chemical Co.)- .------... Oct. 20, 1967----------------- ----- D--
(Tommy Reynolds Lumber Co.) ------------- December 1967 --------------------------------------------------- Do.
(Urania Lumber Co., Limited) ------------ September 1968 -------------------------------------------------- Do.
(Sledge Lumber Corp.) ---------------------- April 1969-.....................................- Do.
(Reynolds & Draper Lumber Co.) ------------ August 1969-------------------------------------Nov. 4, 1970.
(Reynds-Widson Lumber Co.)-------------August 1969------------------------------------------Nov. 4. 1970.

Jun 17, 1971. I)-847- American General Insurance Co ---------------------------------------------- None ------------ Mar. 19, 1969- None.
J ,t S Deposit Co. of Maryland) -------- July 1,1969-.................................... . Do.

Junt 18.1971, D ----- The Budd Co --------------------------------------------------------------- None . June 17, 1968 ------- Do.
(Gindy Mfg. Corp.) -------------------------- Oct. 22, 1968 -------------------------------------------------------- Do.

June 30, 1971, "50 ----- Warner LambertCo ------------------------------------------ Aug 1, 1970 ------ Nov. 25, 1970- Aug. 17, 1970.
(Parke, Davi & Co.)-------------------Nov. 13 1970-....Aug. 10. 1970.

Oct. 1. 1971, 6.. Beatrice Foods CoSept 25,1970------------------------------------. . 19,70 .. O. , 1970 - Ju y1
July 1, 1975 re bottling company.(Tip Top Brush Affiliates)--------------July 31, 1969 ---------------------------- ------------ None.

(Essex Graham Co.) ------------------------- July 1. 1970 -------------------------------- ---------------------- Do.



(MSL Tubing & Steel Corp.) ------------------ Mar. 31, 1970 ...................................... ---------------- None.

Ju n e 2 9. 1972, 0 - = .. . . S t. Joe M ine ral C orp . ......... .... .... .......... ...... .. ........ .. .... .. D ec. 1, 19 70 --- --- -M ar. 15 , 197 1 Ja n. 23, 1976 ; A ug. 15, 1975.
(umetco, Inc.)_ Dec. 2".1 9 7 -- .1"- Aug. 1, 1975.
No 2- n I-Feb. 12. 1969..-- June 27 1972 re Spring Valley Foods, Inc.;Now. 27, 1972, - ...... eube an. . May 4, 1973 re Davis Food Service. Inc
(United Vintners, Inc.) --------- C-Feb. 21 1969-............-. None.

Dec. 1, 1972, 1)4903 -- Pepsico, Onc------------------------ t. 24,72.:...:- None ---------- May 22, 1972 -- Nov. 22, 1972.
(Rheinvol Corp.) ----------------------- Filed with SEC a tender offer -------------.------------------- None.

to purchase common stock.
Dec. 1,1972.)9-M---Associated Dry Goods Corp - ------------------------------------ None.. ----- M r. 22,1972-.......Feb. 2.1972.

(L S. Ayres & Co.).--- .------- . C-Apr. 20, 1972------ -- ......... None.
Mar. 8, 1973, C-2360 - ARA Services, Inc _ .. .. .... ............. ........ . None------------ Nov. 27, 1970- July 25. 1972 re Eurovend, N.y. Jun 21.

1974; re Geriatrics. Inc.

Mar. 9, 1973, 1)-4920- .

Mar. 26, 1973, C-2370......

Apr. 4. 1973, C-2375- -_...

Apr. 16. 1973, C-2381 .---

May 9. 1973, C-2400 .....

Aug. 14. 1973,1 -938- 

Sept 18, 1973, C-2456 .. -

(District News Group)----------------September 1968-----------------------------------
Golden Gato Magazine Group)- - April 1969--------- .............. Do.

=Sns6t News Co.)------------------April 1969- -------- ------------ - Do.
Downs NMe Agency) ---------------------- September 1969 ----------------------------------------------------- Do.
Inter-City Group)------------------October 1969----------------------------------------Do.
Northwest Magazine Distribution Group)-...January 1970-....................-,........................... DO.Pioneer News Co.)--------------- -March 1970 - -----------------------------------------
Davinray News AGo ).-- ---------- April 97----------------------------------------DO. -
Harri Co. News, Inc.)-- -------- -September 1970 -------------------------------------- Do.

Blue Ridge News Agency) ------------------ June 1970 ---------- ----------------------------------------------- Do.
(San Dim Periodical Distributors) ---------- September 1970 .-------------------------------------- .
(Mid-Continent Group) ---------------------- April 1971 ---------------------------------------------------- DO.

Retail Credit Corp ----------------------------------------------------------- None .----------- Mar. 26. 1971 ------- DO.
(Credit Bureau of-D

West Coast ------------------ January1970------------------------------- J y Do.
District of Columbia -------------------- Oct. 29. 1970 -------------------------------------------------------- DO.
Portland)------------------ -Jan. 2, 1971 ------------------------------------------ Do.

Illinois Central Industries, Inc -------------------------------- None- - ------ Nov. 4. 1971 -...... Sept. 30, 1971.
(Midas-International Corp.) ------------------ Jan. 25,1972 ------------------------------------------------------- Nov. 29, 1971.

Holderbank Financier Glans -------------------------------------------------- None ----------- Aug. 3.1971________.None.
(BASF Wyandotte) ------------------------- Jan. 16, 1971 ------------------------------------------------------ Do.

American Cyanamid Co-------------------------------------Jan. 25, 1971 ...... Feb. 3, 1971 ------ Oct. 7, 1969 re Midland Ross Corp. Ja. 11,
1971; re same transaction.

(Shulton. Inc.) ---------------------------- C-Apr. 15. 1971 ----------------------------------------------------- Jan. 2 1971.
ARA Services, Inc ------------------------------ Between Aug 31. 1967 - None-- -- --- Dec. 22,1967....... June 21, 1974 re Geriatrics, Inc.

and 1972-I
(9 8 C o rp o rat io ns) - . ...... .. .. .. .. .... .. .. .. .. .. .. .... .... .. .. ........ .... N o n e.

Uig e t & M years. Inc ....................................... - ---------------. None---------- Oct. 6, 1970-....... - Do..
(Perk Foods Co.. Inc.) ---------------------- Jan. 29, 196 ... . .. . .. . .. . .. DO.

AmerdaHMen------------------------------------------ ----- None-- ------ Dec.31,1970 ---- Sept. 7, 1973 r Bedudre O Co,
(Clarco Pipe Une Co.) --------------- Jan. 15, 1971 (purchased 35 ------------------------------ None.

percent--right to vote 70
percent); Aug. 31, 1971
(purchased remaining 30
percent

0



ACQUISITIONS CHALLENGED BY THE FEDERAL TRADE COMMISSION, 1969-76--Ctlnued

Data of comphint
and docket number

Company challenged
(acquired Company) Date of acquisition

4 18 1974 -8951 - Do oo, nc ---------------------------------------- None Nov. 21,1973- None.
F&, 6,09)-5 ......- (ew York City ase of Krafto Carp-)-----.Nov. 11, 1973- -------------------------- ---------Sept 28, 1973 re Aluminum Specialty Co.

(Airco).-------------------------C-Dec. 10. 1973 ----------------------------------------------------- Apr. 5 1974.
M 20, 1974, D-8957 -- Walter Kidde & Co -------------------------------------------------- None----------- Nov. 12, 1971- None.

(Arrow lock Corp.) ------------------------- Oct. 4, 1971 ----------------------------------------- o.
Afr. 1, 1974, D-8959- RSR Corp........................---------------------------------------------Dec. 29, 1972--- Feb. 6, 1973- ----- - Do.

(Quemetco, Inc.)-----------------.. Oct. 26, 1972 ------------------------------- Do.
June 21, 1974, 0-8972- -- Fruehauf Carp --------------------------------------------------- None ----------- Aug. 17, 1973---May 26, 1969 re Jacksonville Shipyard' Inc.

(Kelsey-Hayes)------73----------------U3.13 --------------------------------------- NcrmJuly 29, 1974, 0- ...... Jim Walter Cart............................. None----------...Oct. 30, 1969-...May 19, 1972.(July 29,1p. ................... . A------------ - Jm W- 7- b------------------------------------------ ----------- o- o A. .

Ag. 7.1974, 0-M .----

Sept. 10, 1974, D-8992.

Nov. 6. 1974, 049....

Jan. 7, 1975, D-9003..

cent, thereafter bought re-
mainang 11 percent).

Giford-HiD & Co-----------------------------------------July 1, 1970 -------- Mar. 30, 1971
(Concrete Materials, Inc.) --------------- Dec. 15 1967 -------------------------------- -----
(Southern Equipment Corp.)Sept ....... 17-- ---Sept. 14, 1970....------------------------
(H. Cbul Co.)-------------- Sept. 15,1970 ....................................
(Becker Sand & Gravel Co.) ------------------ July 1,197L_ ... .---------- - -------
(concrete Supply Co.) ---------------------- Sept. K1970 ..

Coca-Cola Bottling Co. of New York, Inc- .........- -----None---------- Sept 29, 1973
(Franzia Brothers Winery) ------------------- Dec. 14, 1973 ....... .............

The Anaconda Co ------------------------------------------------ -None-Apr.24, 1973.
(Systems Wire & Cable, Inc.) --------------- Dec. 27, 1972 -------------------------------------------------------

Nestle Alimentana S.A -------------------------------------------------------- None ------------ Mar. 20, 1972-......
(Stouffer Corp.) ---------------------------- Mar. 5, 1973 --------------------------------------------------------

00

Is,

Do.
Do.
Do.
Do.
Do.
Do.

Sept 19, 1974 re Coca-Cola Co.
None.
Feb. 13, 1976 re Tenneco.
None.

Do.
Do.

De preliminary
investiatioainitiated

Date 7-dwit
investigationinitiated

initiated notification

Date premerger notificationspecial report form received



Jan. 12, 1975, D-9005 - Caril, Inc C-Dee. 19, 1973 0 "Invita- None.. .. Mar. 18, 1974------- Jan. 24, 1975 re Ralston Purina.
tion for Tenders."

(Missouri Portland Cement Co.)----------Apr. 30, 1974: owned 18 per--------------- Dec. 4, 1975 re Acquistion by Chromaloy
cent of common stock. American Corp.

July 22,1975, D-9046.__ SKF Industries Inc -...................-- ----------....... None- -------- Sept 1, 1972. None.
(Federal-iogul Corp) ....------------- Jan. 11, 1972 ---- --- ---- Do

Aug. 20,1975, C-2716- Borg-Warnet Cor .---------------------------------------------------------- None ------------ Dec. 6, 1972 -------- Feb.'7, 1974 re Hughes Tool Co.
(Unit Parts C.) ------------------ Sept. 29, 1972----------------------------------------------None

Dec. 19.1975, C-2770 - S--- tandard Oil Co. of Idiana --------------------------------------------------- None ----------- Apr. 29,1975 ----- May 22,1975.
(Pasc Inc.) .--------------------- May 1, 1975 --------------------------------------------------- July 18, 1975.

Apr. 15,1975, D-9028 ---- Brunswick Corp.. at 4= ...........-------------------------------------- None ----------- Sept. 10, 1974-..-- Mar. 26,1974 re Witl Corp.
(Sanskin) --------------------------------- Oct. 21. 197Z ----------------------------------------------------- None.

Mar. 8,1976, C-2805- Bird& Son, Inc -------------------------------------------------------------- hoe ------------ Dec. 2, 1975 -------- Do.
(Logan-Long Co.) --------------------------- Mar. 31, 1976 --------------------------------------------------- DO.

Mar. 11, 1976, D-9076-... Richold Chemicals. Inc-------- -o ---------------------------------- Oct 15,1974- -Apr. 15,1974-Dec. 1b, 1975.
Corr lux Corp.) .......------------------- Aug. 19,1974 1974 -7----4---9---------------------------------------D oc. 16,.1975.

Jan. 23,1976, D.994- -- The Anaconda Co -----------------------------------.----------------------- Jan. 22, 1973 - -Apr. 24, 1973 .- - Sept.4 1973rNytrnicsinc.Feb.11.1976
re Tender Offer by Tenneco; May 24,
1974 re Harvard Industries, Inc.; Nov. 13,
1975 re Wolworth/Aloyco Div. o Vakm
Systems North America, Inc.

(Systems Wire & Cable, Inc.) -------------- Dec. 27 1972 - ------------------------------------------- None.
July 28, 1969, 0-795 ---- Harbor Banana Distributors, Inc., et aL --------- Feb. 2,1968 ... :::.:::. ...------------------- Jan. 17,1968 -------- DO.

(Charles C. McCann Co., Inc.) -------------------------------------------------------------------------------- Do.
radewinds Produce, Inc.) -------------------------------------------------------------------------------------- Do.

Oct. 26, 1971, C-2067- -The Kroler Co -.........----------- ------------ May 22.1970 ---------------------------------- June 10, 1970 ------- Do.
(3 Gold Circle Stores) --------------------- ---------------------------- ----- ---------------------------- Do.

Nov. 19, 1971, C-2106 --- FZ Painter Corp -------------------------------- Apr. 28, 1970 ---------- S-- Sept. 25, 1970- Oct. 2, 1970-------- Do.
M Matrset Brushes, Inc.) ---------------------------------------------------------------------------- Do.

T American Brush Corp.) --------------------- Mar. 19, 1969 ---------------------------------------------------- Do.
Jan. 21,1972, C-2137 -- The Gates Rubber Co --------------------------- Mar. 16,1970 ---------------------------------- May 6, 1970 -------- Do.

(H. K. Porter Nephi Works) -------- ------------------------------------------------------ Do.
Mar. 22, 1972, C-2175 ---- Imperial Chemical Industries, Ld-........ .July 20, 1971- - -------------------- -May 5, 1971 -------- Do.

(Atlas Chemical Industries, Inc.) -------------------------------------------------------------------------------- May 10, 1971.
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ATTACHMENT B

MEMORANDUM

Re Details of proposed liaison arrangement of Federal Trade Commission with
Antitrust Division of the Department of Justice.

In a conference authorized by the Commission held June 21, 1948, between
Assistant Chief Trial Counsel Everette MacIntyre and Assistant Chief Examiner
L. Garland Kendrick for the Federal Trade Commission, and Assistant Attorney
General Herbert A. Bergson, Mr. Holmes Baldridge, Chief of the Litigation Sec-
tion of the Antitrust Division, and Mr. Edward P. Hodges, Chief of the Com-
plaint Section of the Antitrust Division, for the Department of Justice, a pro-
posal was presented by Mr. MacIntyre for the establishment of a systematic
mutual exchange of information regarding pending anti-monopoly investigations
and of each new investigation at the time it is directed.

At the said conference it was agreed that such a system be Instituted. The de-
tails thereof were discussed and agreed upon by Mr. MacIntyre, Mr. Kendrick
and Mr. Hodges in conference on the same day. These were as follows:

A card system will be inaugurated in the 0ffce of Assitant Chief Examiner
Kendrick for the Commission, and in the office of Mr. Edward P. Hodges, C lef
of the Complaint Section of the Antitrust Division for the Department of Ju tice.
These cards are to be made in duplicate, exchanged between the two offices, and
a file of such exchange cards retained in each office. The information to be
shown on the said cards will include the following for each pending investiga-
tion and each new investigation at the time it is directed; the file number, the
title, specification of product or products involved, and a statement of the charges
involve ed.

The agreement arrived at provides that the information concerning Federal
Trade Commission investigations will be transmitted from the office of Assistant
Chief Examiner L. Garland Kendrick to the office of Mr. Edward P. Hodges,
Chief of the Complaint Section of the Antitrust Division of the Department of
Justice, and information concerning Department of Justice anti-monopoly in-
vestigations will be transmitted from the office of Mr. Hodges to the office of
Mr. Kendrick. The information thus exchanged will be designated "confidential".

Upon receipt of a card disclosing information that a new investigation has
been directed by either agency, information is to be conveyed back by telephone
from the recipient of the card, as to whether or not any matter is pending in his
agency concerning the specific party or parties, commodity, and charges. Should
there be no matter pending in the opposite agency, investigation of the submitting
agency can proceed without further liaison. If, on the other hand, a matter is
pending, further liaison is to be effected before the new investigation is under-
taken. However, nothing herein contained shall in any way limit either agency in
making an independent decision as to what investigation it will undertake.

The representatives of the two agencies have signified their agreement to the
details of this arrangement by signing this memorandum.

Evmwr MACINTRE,
Assistant Chief Trial Counsel.

L. GARLAND KENDRICK,
Assistant Chief Ewaminer for

the Federal Trade Commission.
EDWARD P. HODOES,

Chief of Complaint Section of the Antitrust
Division, Department of Justice.

FEDERAL TRADE COMMISSION,

Washington, D.C., April 29, 1963.

MEMORANDUM

Re Liaison Between the Federal Trade Commission and the Department of
Justice.

There are attached hereto copies of a letter dated March 8, 1963, from Assistant
Attorney General Lee Loevinger (Antitrust Division) to Chairman Dixon and
the reply of Chairman Dixon dated April 11, 196
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This exchange of letters is self-explanatory regarding existing Liaison arrange-
ments between the Federal Trade Commission and the Department of Justice.

JOHN N. WHEELODCK,
Ezeoutive Director.

MARCH 8, 1963.
Hon. PAUL RAND DIxoN,
Chairman, Federal Trade Commission,
Wa8hington, D.C.

DEAR RAND: Conferences have been held periodically between representatives
of the Antitrust Division and the Federal Trade Commission on the subject of
liaison since 1938. A notification plan originated in 19.38 was reduced to writing
in 1948 by Mr. MacIntyre of the FTC and Mr. Hodges of Antitrust. In essence, the
plan provides that each agency will make out a duplicate card for each investi-
gation undertaken. The cards show the file number, title, specification of products
and companies involved, and the charges involved. Before an investigation is
instituted, one of the duplicate cards is sent to the other agency. Thereafter,
Information is conveyed by telephone from the recipient to the sender as to
whether or not any matter is pending in the former concerning the proposed
investigation. If not, the investigation proceeds without further liaison. If a mat-
ter is pending, further liaison is effected to minimize duplicate effort. Nothing in
the arrangement limits either agency in making its own decision as to the invest-
gations it will undertake.

It ,s further understood, as a result of correspondence between *us, that if no
response to a card is received within 24 hours, the sender shall assume that there
is no overlapping or conflicting investigation or proceeding.

This procedure has been followed for many years, and certain aspects might
well be refined for more efficient utilization of the resources of both agencies.
On occasion, full information Is not exchanged, and the scope of a proposed
investigation is not fully known to the other agency. Also, on occasion, a proposed
investigation is reported with a considerably different scope than that actually
involved, through error or because of change as the investigation progresses.
Finally, it appears that there is occasionally unnecessary overlapping and dupli-
cation of effort between the agencies, and even prejudice to the enforcement
activity of one or the other by virtue of immunities granted in particular
investigations.

All this suggests the desirability of some general agreement on the areas of
primary responsibility of each agency. In order to deal with these matters the
following suggestions are offered for the approval of the Commis ion.

The staffs of each agency should be instructed that notice to the other agency
of a proposed investigation is not nierejy a formal requirement, but is intended
to permit a full exchange of information with respect to the subject matter of
the notice. If the recipient has further questions as to any proposed investiga-
tion, the initiating agency shall give as much information as is available to it
upon request.

When an investigation is proposed, the initiating agency shall make a fair
attempt to specify its purpose and scope, and shall fully advise the other agency
of the proposed purpose and scope, including the probable charges involved. If it
subsequently appears that the scope of the investigation is significantly broad-
ened or changed, the investigating agency shall notify the other agency promptly.

The undertaking of a broad scale study of an economic field by either agency
shall not preclude the other either from utilizing information thus gathered or
from initiating a specific investigation or prosecution within the same general
economic field.

As to the general character of the effort of such agency, it is recognized that
by virtue of their respective statutory mandates there is an inescapable area of
overlapping. Violation of the Sherman Act may constitute violation of Section 5
of the FTC Act. and unfair competitive activity may constitute restraint of trade,
or monopolization. Nevertheless, it must be recognized that Coigress has given
the FTC exclusive responsibility for enforcing the FTC Act and has given the
Depgtrtment of Justice exclusive responsibility for enforcement of the Sherman
Act Accordingly, matters involving per 8e violations of the Sherman Act, or pri-
marily concerned with Sherman Act violations, shall be referred by FTC to Anti-
trust. Antitrust shall, upon such reference, as.qume responsibility for such mat-
ters. Matters involving primarily violations of Section 5 of the FPI Act, matters
with a primary thrust of unfair competitive practices, or unfair or deceptive
practices affecting consumers, and matters involving discriminatory pricing or
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other practices within the scope of the Robinson-Patman Act (except Section 3
thereof) shall be recognized as being the primary responsibility of FTC and shall
be referred by Antitrust to the FTC. Upon such reference FTC shall assume re-
sponsibility for handling such matters. Matters involving violation of Section 3
of Robinson-Patman, because of the criminal nature thereof, shall be recognized
as the responsibility of Antitrust and shall be referred to it. References to the
other agency shall be made as soon as the nature of the matter is ascertained.

It is recognized by both agencies that Investigations cannot always be clearly
categorized. Nevertheless, the staffs of the respective agencies shall be instructed
to observe these lines of responsibility and to cooperate with each other in seek-
ing to avoid duplicitous effort in order to permit each agency to function within
the area of its greatest effectiveness. The staffs of the respective agencies shall
be instructed to exchange information and evidence between the agencies freely
and promptly and each shall fully inform the other of the scope, substance and
disposition of proposed or pending investigations and cases whenever any ques-
tion between the agencies arises.

It shall be understood that each agency retains full responsibility and authority
for the discharge of Its statutory duties, and that the understanding between the
agencies is for the purpose of cooperation and efficiency in the enforcement of the
laws. Any issue with respect to the matters referred to herein which cannot be
otherwise determined shall be referred to the Chairman of the Commission and
the Assistant Attorney General in charge of the Antitrust Division, who shall
confer and seek a resolution of the issue.

I will appreciate it If you will consider the foregoing and let me know whether
it meets with the approval of the Commission. If there are any questions about
this, or if you have any suggestions as to a further improvement or refinement in

- either the principles or the statement suggested, I would be very happy to have
these from you.

Sincerely yours,
LEE LOEVINOER,

Assistant Attorney General, Antitrust Division.

FEDERAL TRADE COMMISSION,
Washington, D.C., April 11, 1963.

Hion. LEE LoEvNoER,
Assistant Attorney General, Antitrust Division,
Department of Justice, Washington, D.C.

DEAR JUDOEG LOEVINGEE: In your letter of March 8, 190, you have accurately
reflected the liaison arrangements which have existed between the Antitrust
Division of the Department of Justice and the Federal Trade Commission since
1948. We at the Commission wish to join with you In working toward a refinement
of our relationship in order that there may be a more efficient utilization of the
resources of both agencies. We believe that in the main our arrangement has
served the 'public well in view of our respective statutory mandates.

It is agreed that the staffs of each agency should be Instructed that notice to
the other agency of a proposed Investigation Is not merely a formal requirement
but is intended to permit a full exchange of information with respect to the sub-
Ject matter of the notice. If the recipient has further questions regarding the
scope or nature of any proposed investigation, it Is agreed that the Initiating
agency upon request shall iubnIt all available information in answer to such
questions.

It is further agreed that when notice of a proposed investigation Is given, the
initiating agency shall fully advise the other agency of the purpose and scope of
the proposed investigation, including the probable charges Involved. If it subse-
quently appears that the scope of the investigation is significantly broadened or
changed, the investigating agency shall notify the other agency promptly.

,Subject to applicable law and public policy, it Is further agreed that the under-
taking of a broad-scale study of an economic field by either agency shall not pre-
clude the other either from utilizing information gathered by the Investigating
agency or from initiating a specific investigation or proseution within the same
general economic field.

We recognize here that by virtue of the respective statutory mandates to both
agencies there Is an inescapable area of concurrent jurisdiction. Violation of the
Sherman Act may constitute violation of SectiorL 5 of the 'Federal Trade Commis-
sion Act, but the converse is not necessarily true. There are many unfair methods
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,of competition and unfair practices that do not assume the proportions of a Sher-
man Act violation. In this connection. Congress gave to the Federal Trade Coma-
mission exclusive responsibility for enforcing the Federal Trade Commission Act
-and to the Department of Justice exclusive responsibility for enforcement of the
Sherman Act. In those rare instances where we would not have jurisdiction under
SetlIon 5 of a Sherman Act violation because of the necessity of establish ing that
the activities were carried on "in commerce," the matters would be referred to the
1) apartment of Justice.

In our letter of March 8, 1963, you suggest that the Federal Trade Commission
refer to the Antitrust Division all matters involving per se violations of the
Shermun Act, matters primarily concerned with Sherman Act violations, and
matters within the scope of Section 3 of the Robinson-Patman Act. In line with
this suggestion, but by way of a modification thereof, we propose the following:
When a matter is before the Commission and the Commission determines prior
to the issuance of a complaint that the facts appear to warrant consideration of
possible criminal action against the parties involved the Commission by written
notice will inform the Antitrust Division of the investigation and will make
available to the Division the files of the Investigation for determination by the
Division as to whether It desires to present the matter to a grand jury. Such
determination shall be made by the Antitrust Division within a period of thirty
days, within which time the Division will inform the Commission of Its position.
If the Division desires to present the matter to a grand jury, It will request the
Federal Trade Commission to transfer the matter to it for such purpose. If, on
the other hand, the Antitrust Division within this period of time Informs the
'ommission that it does not intend to present the matter for grand jury con-

sideration, then the Commission will proceed under Its regular procedures.
We believe that we can and will conduct our investigations in such a way as to

avoid the danger of deterring the effectiveness of the Department of Justice, by
improvidently granting immunization to witnesses where the Department desires
to proceed against them for criminal sanctions.

With respect to all of the laws under which the Commission and the Depart-
ment have concurrent jurisdiction, it is our feeling that except where criminal
lrosec'utiou is preferable, no changes should be made In the liaison procedures
lov in effect as described in the first paragraph of your letter.

Except in rare instances, neither the Antitrust Division nor the Commission
can predict with certainty the totality of facts which may -develop during the
course of an investigation. Because of this difficulty, I think the greatest public
service that we can perform for our respective agencies is to respect each other
and act together to use the best procedure available In Individual instances in
order to guarantee that the public interest is fully served.

We at the Commission laud you for your resolve to use more effectively the
criminal sections of the law. In this respect, we want to cooperate fully with the
Department. "e believe that we can best do this through use of the suggested
procedures we have outlined.

We accept your suggestion that any matters referred to herein which cannot
be otherwise determined shall be resolved b- the Assistant Attorney General
in charge of the Antitrust Division and the Chairman of the Commission, who
shall obtain the approval of the Commission.

With kind personal regards, I am
Sincerely,

PAuL RAND Dixox, Chairman.

A 'm 18, 1963.
lion. PAUL RAND DixoN,
chairmann , Federal Trade Commfssion,
W1ashington, D.C.

DFAR MR. DIxoN: Thank you for your letter of April 11, 1968, stating the
response of the Commission to my letter of March 8, 1963. I appreciate the
consideration the Commission has given to the problems discussed and the agree-
ment stated in your letter of April 11 with statements and suggestions contained
in my March 8 letter. I shall distribute copies of these letters to the Antitrust
Division staff and advise the staff that these letters represent the present arrange-
ment and understanding between the agencies.

Recognizing the inescapable area of concurrent jurisdiction referred to in your
letter, I would still hope that it might be possible to delineate more specific areas
,of primary responsibility for these agencies. In any event, the Department of
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Justice will work with the Federal Trade Commission toward effective enforce-
ment of the laws constituting the respective responsibilities of these agencies
and will expect to have further discussions of these matters in the future.

With best personal regards, I am
Sincerely yours,

LEE Lo NGEMR,
Assistant Attorney General, Antitrust Div ion.

APRI 26, 1963.
Hon. LE LolvNoaE,
Assistant Attorney General, Antitrust Division, Department of Justice, Wash-

fngto , D.C.
DEAR LEE: In response to your letter of April 18, this is to advise you that I

shall distributet a copy of your letter of March 8, 1963 to the Commission, as well
as the Commission's letter of April 11, 1963 in response thereto, to the staff of the
Bureau of Restraint of Trade with the instruction to the staff that these letters
represent the present arrangement and understanding between the agencies.

We here at the Commission assure you that we shall continue to work with the
Department of Justice toward more effective enforcement of the laws constitut-
ing the respective responsibilities of both agencies.

With kindest personal regards, I am
Sincerely,

PAUL DxoN RAND, Chairman.

THE DEPuTY ATroxNzy GENERAL,
Waeh4ngton, D.C., February 19, 1976.

Ion. PHiurP A. HART:
Chairman, Subcommittee on Antitrust and Monopoly, Committee on the Judi.

ciary, U.S. Senate, Wa.8hington, D.C.
DEAR MR. CHAIRMAN: When the Subcommittee on Antitrust and Monopoly

held hearings on S. 1284 during the spring and summer of 1975, the Administra-
tion expressed support for the major provisions of the bill. although It generally
opposed Title VI. There bas been division within the Administration, however,
regarding the desirability of Title V, and the Administration position has been
reconsidered in light of the scheduled consideration of the bill by the full Judi-
ciary Committee.

Although the Administration adheres to its previously expressed position on
other provisions of S. 1284, and particularly Title II of the bill, this letter is to
inform you that the Administration does not now support Title V in its present
form.

The Administration does not support enactment of the premerger stay provi-
sion of Title V, preferring instead to rely upon existing decisional and statutory
law to govern the issuance of preliminary injunctions in merger actions filed by
the Department of Justice and the Federal Trade Commission.

The Administration continues to support enactment of a premerger notifica-
tion provision, providing that the waiting period and extension period are reduced
to 80 days and 20 days respectively. Furthermore, to assure that challenges to
pending mergers are considered on an expedited basis by district courts, the
Administration would encourage enactment of a provision directing the Chief
Judge of the appropriate United States Court of Appeals to assign a District
Court judge who is able to proceed on an expedited basis with the case, and fur-
ther to direct that a hearing on the government's motion for a preliminary injunc-
tion be held at the earliest possible time, taking precedence over all matters
except older matters of the same character and trials pursuant to 128 U.S.C.5 3161.

If I may be of any assistance to the Subcommittee or the Committee, please do
not hesitate to contact me.

Sincerely,
IYAnOLD R. TmLR, Jr.
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THE SECRETARY OF THE TRESUY,
Washington, D.C., March 13, 1976.

Hon. NAMES 0. EASTLAND,
Chairman, Committee on the Judioiary,
U.S. Senate,
Washington, D.C.

DzAn Ms. CHAIRMAN: I am writing to clarify the Administration's positon on
the premerger stay provision of Title V of 8. 1284. I hope this clarification will
assist the Committee in its consideration of this provision during markup.

The Administration does not support enactment of any premerger stay provi-
sion. We believe that existing procedures for staying proposed mergers challenged
by the government, together with S. 1284's provision for premerger notification,
are adequate. Furthermore, we believe that enactment of any premerger stay
provision would produce adverse effects on the economy that would outweigh
the benefits of any possible improvement in anti-trust enforcement.

In our view, any premerger stay provision would discourage !egithy, efficient,
competitive change In ownership of businesses in response to ec-jncmic conditions,
and promote inefficient allocation of capital resources. A premerger stay provi-
sion would give the Government the power to hold up proposed mergers for exten-
sive periods of time without having to make any showing lu court that it has a
meritorious case. When coupled with the proposed premergr.r notification require-
ment of S. 1284, even a 60-day premerger stay provision would allow the Govern.
eminent to hold up a merger for over 135 days withor't effective Judicial review.
The mere existence of this discretionary power in the anti-trust enforcers could
significantly deter lawful mergers to the detriment r,: the economy. More impor-
tantly, by exercising this discretionary power, the Government could prevent--
not merely delay-proposed mergers since the economic reasons for such transac-
tions could well pass during the period of delay.

The Government considered various formulations of a premerger stay pro-
vision in an effort to arrive at a suitable time period beyond which the stay
could not be extended unless the Government demonstrated to the court that it
had a meritorious case. However, we concluded that any time limit short enough
to avoid unduly delaying or deterring mergers would not add significantly to
the Government's arsenal in challenging their legality.

We therefore, concluded that the most effective tools that could be provided
are the preinerger notification provisions coupled with the investigatory powers
contained in Title II. These would assure an adequate base In information on
which to act, and a provision calling for expedited judicial consideration would
guarantee all parties a prompt Judicial determination of the issues.

Sincerely yours,
WILLIAM E. SIMON.

CIIAMBER OF COMMERCE OF THE UNITED STATES OF AMERICA,
Washington, D.C., May 19, 1976.

Hon. ROBERT MCCLORY,
Subcommittee on Monopolies and Commercial Law, Committee on Judiciary,

11ouse of Representatives, Washington, D.C.
DEAR BOB: Thank you for the opportunity you gave our witnesses on H.R.

13131, the Premerger Notification bill, to propose amendments to this legislation.
We have reexamined H.R. 13131 and remain strong in our conviction that

any form of premerger notification is unacceptable. There has been no showing
that the institution of an elaborate system of reporting and delay will in any
way assist in preventing violations of Section 7 of the Clayton Act. Rather, it
Is our belief that this type of legislation may well jeopardize mergers that are
necessary for national growth,

To alter the burden of proof in merger cases will simply make the Federal
Trade Commission and the Department of Justice virtual licensors of corporate
mergers. We submit that Information on mergers is widely reported in the
business media and is usually available to the government. Assistant Attorney
General Kauper has testified before this Subcommittee that his office has been
able to gain information dealing with pending mergers.
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Business is always willing to work with the governmental agencies and does.
not, in most instances, follow a pattern of concealment or conspiracy. All that
this bill would do is make it more difficult for the healthy process of business
entry and exit to continue within the framework of our private enterprise system.

I hope you'll consider these points when the Subcommittee starts markup on
H.R. 13131.

Cordially,
HILTON DAVIS,

General Manager, Legialative Action.

LAw On'icrS nr T uarmy J. SiiA un,
Washington, D.C., June 1, 1976.

ToM STIERLOCK Ruwoz, Bsq.,
Judiciary Committee, U.S. Hose of Represenutativee,
Waehi d on, D.C.

l)EAR Tom: As you know, I have been a close observer of developments in
antitrust law over the past two years of my legal career. At the same time,
I am not a plaintiffs' antitrust attorney seeking large contingent fees, nor am
I indebted to those business interests which might seek to avoid the full Impact
of our nation's long-standing policy of free and open competition.

Specifically, I would like to express my support for Hi. 13131, a bill to
amend the Clayton Act to provide for premerger notification and stay agreements.

Time does not allow me to state my position on H.R. 13131 with reference
to each relevant portion of the voluminous record already compiled in support
of such legislation. Therefore, I would like to express my views with referee.
to a portion of the minority views of the report of the Committee on the Ju-
dietary of the United States Senate to accompany R. 1284, "The Antitrust
Improvement Act of 1970." Title V of S. 1284 is identical to H.R. 13131.

At the outset of their discussion of premnerger notification and stay amend-
ments (p. 205, Part if-Minority Views of the Report of the Committee on the
Ju(leiary, United States Senate, to accompany . 1284), Mr. Thomas E. Kaiiper,
Chief of the Antitrust Division, Department of Justice, Is quoted as testifying
that "many mergers are procompetitive . . ." Perhaps in an excess of zeal arising
from their opposition to the parens patriae concept, contained in S. 12R4. the
Senate Judiciary Committee minority fails to note that Mr. Kauper's statement
Is valid only within the context of an environment of limited competition. It
simply stands to logic that mergers cannot be as procompetitive as Internal
expansion of a company or new entry into an industry unless one is forced to
assess the potential pro-competitiveness of a merger within the context of already
concentrated industries. Only in the latter case could a merger be considered
"precompetitive".

The Senate Judiciary Committee minority views also state that "in sum, there
is no showing that there is any need for any such antimerger legislation tvd iy."
However, that statement is true only if we are to accept the large number of
concentrated industries existing in our society today as a fait aecompli.

The Senate Judiciary Committee minority goes on to assert that automatic stay
provisions in the proposed premerger notification legislation "are contrary to
fundamental concepts of fairness and due process." Assuredly. those fimiln-
mental concepts must be a focus of our attention more today than perarw nyv
other time In our history. However, we should not dilute the significance of those
concepts by seeking to apply them to companies, which, after all, are creRature.s
of the state.

The Senate minority report says that the automatic stay provisions would
practically result In totally preventing an acquisition questioned by enforcement
authorities. However, this concern falls to take into account the posvildlty that
companies seeking to merge or make acquisitions. if faced with such automatic
stay provision;, would avoid dilatory tactics and thereby hasten resolution of
any dispute with enforcement authorities. Also, those advancing the merger or
acqnliition normally would have had as much time as they deemed neeess.ary to
study the antitrust consequences of their proposed action prior to annonrng
such an action. Meanwhile, should H.R. 13131 fall to become law. enforcement
authorities would continue to learn of such transactions only after the fact naid
be faced with the almost Insurmountable burden of showing, in the midst of a
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well-prepared defense, that the transaction would be anticompetitive or may tend
to lessen competition.

Perhaps the minority report states my case in noting that the issue of legality
may often require close judgments-especially in antitrust cases. Thus, I am not
offended by the concept of providing a defense to a government action against a
merger only to the extent of proving that the Government had no reasonable
probability of ultimately prevailing on the merits. Even if H.R. 18131 is enacted,
the trdtiative will remain with those proposing a merger or acquisition.

The minority report also objects to the provision of the premerger notification
legislation which does not allow defendants to show loss of "anticipated financial
benefits" if the transaction under question is not allowed. Thus, the minority
implies that taking away such a defense could drive some prospective merger
partners out of business. However, what the minority fails to recognize Is that
allowance of such a defense would also allow an increase In concentration and a
corresponding loss of innovation, ultimate evils which I presume this legislation
is designed to attack.

The minority report makes much of the 1974 Expediting Act amendments al-
lowing intermediate appeals regarding antitrust Injunction applications. How-
ever, notwithstanding the avallabilUty of appeal, the Government under present
procedures siply does not have the time to marshall sufficient evidence for a
successful application for a preliminary injunction or restraining order, and,
necessarily, for successful appellate review-at least in any case where the
proposed merger Is not blatantly unlawful.

I am distressed by the minority's citation of testimony by Professor Milton
Handler. Ile objected to the automatic stay concept as violatingn] every precept
of fairness." However, I question why, with regard to corporations, the Govern-
went should be deaf, dumb aid bind until the moment before a merger is con-
sutomated, and why it might seem fair-to any party-to force the Government
to decide on its enforcement action and successfully argue its case while operating
with limited resources to meet an unrealistic deadllre set In practicality by those
being Investigated.

Professor Handler also is quoted as stating that "only in Alice in Wonderland
do we proceed with verdict first and trial afterwards." I submit that passage of
R.R. 13131 would take us out of the "Wonderland" we currently are in by
recognizing that a judgment against further concentration of our industries
has been made and requiring that those who seek to further concentrate prove
that their activities will lend to greater competition.

The minority report goes on to claim that the basic fallacy of the premerger
notification legislation Is "Its transformation of all American business into a
regulated Industry with respect to capital allocation." However. the minority
fails to recognize that regulated industries came about because of unrestrained
con(cntratlon and attendant difficulties In capital allocation. The minority fails
to recognize that a "free market" Is one in which economic decisions are made
according to the demands of the market, not according to the decisions, however
well-iztended, of small, closely-knit groups of businesmen.

The minority report makes much of the possible deadly effect on "perishable
financial trat.actions" of the provision that the Government may extend the
waiting period for an acquisitIon by requesting additional information. However,
t1s fear Is plautible only to the extent that a potential defendant hos not
anticipated Government requests for Information, even though that defoudant
has presuinably engaged fit extensive study of the propo.-d transaction and Is In
a po~dtion to best know what information is available and how it can most rapidly
be transmitted to the Government.

The possible effect on tender offers of waiting perinds proposed by the legisla-
tion is criticized by the minority report beenuse "entrenched Ineffielent manage-
ment" could not be ousted. However, if Inefficient management is to he onted, let
normal competitive forces do so. The midnight raids of tender offers simply ar,
not appropriate as the size of acquisitions and their attendawt effects on our
econousy become larger. The buying and selling of large business' nmiht becemno
more dIffleult or at least more subject to principles of a free nnd r'omnrtitivp
economy. But the formation of new businesses or expansion of existing ones
would not hw affected in the least by the waiting periods contained in thi-l pre-
m(-trer noti fication legislation.

Finally, the minority report makes much of a Conference Board study to refute
the cli:m that conwentratlon has "rapidly increased" and refers to -..*Tdles In,-
d!cating the significant overloads which our Judicial Rystem now faces. Al-
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though the Conference Board study was published just recently, It is based on
data that is four years old. Also, I question the assumption that because con-
centration has not increased (and this simply cannot be proved one way or the
other because of the lack of significant data), that we should not make some
effort at avoiding further concentration or seeking reduced concentration.

In much the same vein, while in sympathy with the plight of our judges, I
simply do not think it is relevant to the issues at hand. We can hardly deny
justice and allow the continued fettering of our economy for a lack of Judicial
resources. Because a perceived evil is either no worse than before or will require
our expansion of judicial resources is no excuse for doing whatever we can to
rid ourselves of that evil in the first instance.

I had not meant to go on so long In this letter, but the significance of H.R.
13131 simply cannot be over-estimated. Favorable action on this legislation will
constitute a conscious decision of the Congress to take those steps toward di-
versity in our economy which would allow the development of a truly competitive
-business environment. Also, I have no doubt that those mergers which can be
deemed pro-competitive will evolve in any event, notwithstanding questioning
by the Government.

One small step In achieving a competitive economy open to Innovation in
technology and efficiency is to develop procedures allowing us to become aware
of those anticompetitive practices which we met prohibit as they are occurring.
H.R. 13181 Is essential to taking such a step.

Sincerely,
TIMOTHY J. SHEARER.

LAW OFFICERS OF WEISMAN, CELLER,
SPETT, MODLIN, WERTH EIMER & SCHLESINoER,

Washington, D.C., May 20, 1976.
lion. PvTRm W. RoDiNo, Jr.,
Chairman, Committee bn the Judiciary, U.S. House of Representatives, Wash-

ington, D.C.
DEAR MR. CHAIRMAN : I am writing to respond to questions put to me by Rep-

resentative MeClory when Mr. Celler testified on May 13 before the Subcommittee
on Monopolies and Commercial Law on H.R. 13131, a bill to provide for pre-
merger notification.

First, Mr. MeClory asked whether the bill should be amended to limit the
duration of the waiting period. An ambiguity apparently arises because sections
7A (c) (1) and (2) of the bill authorize the Government to request additional
information from the merging parties and to extend the waiting period for an
additional twenty day period following the Government's receipt of such In-
formation. At the hearing I suggested that it would appear to be in the best
interest of the merging parties to furnish the additional information requested
by the Government as promptly as possible so as to speed up the process. It
should also be noted that the expressed legislative intent of the Senate Judiciary
Committee (reporting on title V of S. 1284) is that the Goveriment must con-
scientiously seek whatever additional information and documentary material
It requires as promptly as possible (S. Rept. No. 94-803, fn. 29). However If this
Committee believes that the waiting period still is too "open-end,'-", it may con.
sider amending H.R. 13131 to provide that in no event shall th. waiting period
exceed (90) days from the date of the initial filing.

Second, Mr. McClory asked my views with respect to the provisions of the
bill which would shift a burden of proof to the merging parties when the Gov-
ernment seeks a preliminary injunction to restrain consummation. It is true, as
Mr. McClory suggested, that the premerger notification 1bill favorably reported
by the Committee on the Judiciary in 1957 did not alter the burden customarily
placed on the moving party. Nevertheless, as Mr. Celler noted in his testimony,
II.R. 13131 has been significantly amended from the 1957 bill and now focuses on
n narrower range of mergers. The $100/$10 million jurisdictional standard will
pinpoint the notification and waiting period mechanism on much larger com-
binations. For example, It is estimated that under the provisions of H.R. 13131
fewer than 100 transactions would have been covered during each of the last
five years. In these circumstances, and in the interest of fair and effective en-
forcement of antitrust policy, the reasons advanced by the Senate Judiciary
Committee for shifting the burden to the merging parties appear to be per-
suasive. See S. Rept. No. 94-803 at 69-75. 1 would add that if the Government
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has to retain the burden of proof to obtain a preliminary injunction, the teeth
are drawn from the effectiveness of the bill. This provision is the very nuts and
bolts of the legislation.

Finally, I wish to reiterate a point discussed durn ,g Mr. Celler's testimony
that suggested that the bill appropriately may be amended to permit confiden-
tial treatment of Information submitted by the merging parties pursuant to the
notification procedure. A provision calling for confidential treatment already
is contained in the Senate version of the bill as reported by the Senate Judiciary
Committee, see see. 7A(b) (3) (B) of S. 1284.

I hope these comments are responsive and are helpful to the Committee in its
deliberations.

Sincerely yours, BZNJAmiN L. ZEKZNx0.

AMERICAiq BANKER AssooxATio r,
Washington, D.C., May 27, 1976.

Hon. Prrmn W. RODINO,
U.S. House of Representative#,
Washington, D.O.

DEAx M. RODINO: The American Bankers Association is an organization with
a membership of about 13,500 banks or 92% of all banks in the United States. Ap-
proximately 4,000 of the bank members bave trust powers which would be Im-
pacted by H.R. 13181.

The attached statement is submitted for Inclusion In the record of the hearings
on H.R. 18131, a bill to amend the Clayton Act to provide premerger notification
and stay agreements.

Sincerely,
GlrWun M. Lowams

STATEMENT OF THE AMERIcAN BANKERS ASSOCIATION

The American Banker Association is an organization with a membership of
13,500 banks or 92% of all banks in the United States. Approximately- 4,000 of
these banks have trust powers.

The Association opposes the inclusion of acquisitions of stock by a bank in a
fiduciary capacity In H.R. 13131. Such inclusion would unduly constrain the ability
of corporate trustees to perform their fiduciary services. Bank trust depart-
ments acquire stocks as trustee, executor, guardian, conservator and in other
fiduciary capacities. The stocks may be purchased for an account by the trust de-
partment or they may be received, in kind, when a trust, estate or other account
is established or when a trust, estate or other account is transferred to the
trust department from another fiduciary, either corporate or individual. The bank
trust department invests and trades in stock as a service to its customer and not
in an effort to gain corporate control or economic advantage in its own right.

In roughly 70% of the estates and personal trusts administered by trust de-
partments there is a co-executor or co-trustee with whom the bank shares in-
vestment and voting authority. A substantial percentage of pension trusts are
Invested under the direction of outside investment managers or committees and
the stocks held by these trusts would normally be voted by the person directing
investments. In some pension trusts, the voting authority is passed through to
the employee.

Regardless of the capacity in which the trust department serves, it only holds
legal title to shares. The beneficial interest always belongs to someone else. The
Glass Steagall Act, with limited exceptions, prohibits banks from buying or
holding securities for their own interest.

The above background is offered to underline the appropriateness of excluding
all stock acquisitions by bank trust departments in a fiduciary capacity from
the coverage of H.R. 13131. A pertinent provision of the Clayton Act states that
its coverage shall not apply to a person or persons acquiring the stock or other
share capital or the assets of another person or persons solely for investment
and not uing the same by voting or otherwise to control such other person.

The bill, H.R. 13131, doe exempt acquisitions solely for investments purposes
where the securities being acquired do not exceed 10 per centum of outstanding
voting securities and mosc banks seldom hold in excess of 10% of the voting
securities of a publicly-owned company. While the actual incidence of a notifica-
tion burden will therefore be small, the very existence of an objective 10%

74-026---70----13
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cut-off will require the establishment of an elaborate monitoring system to assure
that no acquisition either by purchase or by receipt In hand would result in a
holding above the limit. In view of the fact that bank trust department invest-
ment transaction In a fiduciary capacity have never been subjects of antitrust
concern even this monitoring burdea seems ill-designed for the purpose of
H.I. 13isi.

Additional problems are presented with closely-held companies. Banks some-
times serve as executors of estates or a. trustees of trust that contain a sizable
portion, maybe even all, of the stock of a closely-held company. In fact, the de-
cedent or grantor picks th bahk trust department for the particular purpose of
managing the company after his death until the beneficiaries are ready to asume
responsibility. Such arrangement would still be possible but the bank would
be unable to qualify as executor during the 30 day prenotification period. This
could impose substantial burdens on the family of the decedent and leave the
business without management for 80 days.

In recent years, many persons have turned to the use of revocable trusts rather
than wills for testamentary disposition of their property. In such a case, the
bank as trustee of the revocable trust might have legal title but no voting power
during the grantor's life but on the grantor's death, the voting power would
immediately pass to the bank. Here, again, the trust could provide for someone.
other than the bank, to vote the stock upon the death of the grantor but the
grantor has probably made a specific choice of the trust department to manage
the business for his family because of its qualifications. The notification require-
mernt, again, could unduly interfere with the grantor's right to chOose the bank
trust department to manage his business.

An additional adverse impact of subjecting bank trust investments to premerger
notification with only a 10% exemption will be to restrict the ability of fidu-
ciaries to broaden the range of their investments to Include moe medium-sized
and small publicly-held corporations. For example, the research costs of invest-
ment analysis for a 310 million company will be prohibitive If the dollar amount
of the securities which can be acquired for various trust accounts under their
management is limited to $1 million. Such a restriction will tend toward concen-
tratim of institutional Investnrent which has been strongly criticized by many
public policy makers.

The duties and legal responsibilities Impos*d upon a bank acting as fiduciary
in the management oT the assets of a trust, estate, etc., require management in
the sole intereSt of beneficlaries trd prevent the use of any control over a com-
pany to benefit the bank or other accounts. Therefore, we again suggest that an
e.kegnption of all acquisitions 61f stock by a bank trust department In a fiduciary
capacity Is appropriate and would, in fact, enhance the public good by allowin,
etter management of trust assets without infringing upon the protections to

be provlded by premerger notification.

Bazi. ABnotr & MoRoA,

11on. PIrEa W. flo qo, -Wasington, 
D.C., Maj 8, 1976.

Chairman, Subcommittee on Monopolies and Commercial Law, Committee on the
Judiciary, House of Represwnta4ives, Rayburn House Offce Building, Wash-
ington, D.C.

PEAR MR. CH.AJRMAN: Pursuant to conversations with members of the Sub-
committee's staff, I am writing to suggest amendments to H.R. 18181 which would
alleviate the very grave disruptive effects-which the bill as now drafted would
have on existing mechanisms for the efficient ,dlocation of capital resources.

So far as I am aware, the record-both before the Subcommittee, and ,before
the Senate Judiciary Committee with respect to a similar proposal In the other
body-is unanimous and uneontradlcted to the effect that mergers and acquisi-
tions are not per se anticompetitive, or even suspect. Indeed, they play many posi-
tive roles. They allow firms which are failing or In competitive difficulties to
be strengthened and preserved as viable competitors in the market. They allow
firms to transfer operations which do not fit their particular pattern of opera-
tions to others who may be able to operate them more effectively. 'They provide
an Incentive for entrepreneurs to make new entries into te competitive arena.
And. particularly through the device of the tender offer, they provide a mechanism
for the outing of entrenched inefficient management, and hence afford a special
incentive to management to stay on their toes. They thbs provide an important
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means for the most efficient allocation of the capital resources of the country-
an especially important consideration in view of current concerns over the
capital needs of the economy during the next several years.

Hence, each merger or acquisition must be judged on its own merits. Any
change in present law which would indiscriminately inhibit merger and
acquisition activity would have a clearly detrimental effect on the free market
economy as a whole. H.R. 13181 as presently drafted would seriously hobble this
vital free mobility of economic resources.

1.

In addition to the rather long waiting periods for the consummation of
acquisitions and mergers of more than minimum size which the bill would
prescribe, subsection (d) of the bill would in effect confer on the PT and
the Department of Justice the power to kfl--not merely to delay-any merger,
regardless of size, and regardless of whether or not the merger had any anti-
competitive features.

Under subsection (d) (1), any such merger could be stayed for up to 60 days
simply by the filing of a complaint in the appropriate district court. And subsec-
tion (d) (3) is an even more drastic "automatic stay" provision, and one which
is essentially unlimited as to duration. It provides that when such a complaint
is filed, a preliminary Injunction lasting throughout the trial of the case--which
might well be a matter of years--would have to be granted by the court, again
without any showing by the enforcement agencies that the merger had any
illegal features. While subsection (d) (3) does purport to allow two defenses to
such a preliminary injunction, neither of these is realistic as a practical
matter. With respect to both, the burden of proof would be placed on the
defendant--dramatically reversing the fundamental principle of Jurisprudence
under which enforcement agencies are normally required to prove that activity
is 04egal, rather than requiring defendants to prove their innocence. Especially
in such a field as antitrust, where cases are often close and depend on a nice
balance of Judgment, it wiH hardly be possible for a defendant to prove at the
outset that the government has no reasonable probability of ultimately prevail-
ing; yet this is one of the illusory defenses held out by subsections (d) (3).
The other is irreparable injury to the defendant as a result of issuance of a
preliminaTy injunction; and this defense too is rendered Illusory, by the exclu-
sion of "loss of anticipated financial benefits" from such a showing-for
"financial" injury is normally the only relevant "injury" In the economic field.
Seldom if ever will a defendant be able to prove either of these defenses as a
practical matter. Hence, subsection (d) (3) Is essentially an automatic stay pro-
vision which is unlimited as to duration.

To confer on the enforcement agencies power to secure such automatic stays
Is to confer on them the power to thwart any merger or acquisition at will.
For it is univera aly recognized that such deals simply do not hold together once
they are stayed. Economic conditions change; asset values are revised; accounting
periods for tax purloses expire; bank commitments cannot be held Indefinitely.
As Judge Friendly said in a recent case, "the grant of a temporary injunction
In a Government antitrust suit is likely to spell the doom of an agreed merger."
Missouri Portland Cement (lo. v. Cargill, 498 F. 2d, 851, 870 (24 Cir. 1974). These
two automatic stay provisions would thus in effect give the enforcement agencies
power to prevent and destroy any merger or acquisition, merely on their own
say-so, without any showing of illegality. Accordingly, before consummation of
any merger or acquisition, businessrren would hare to seek assurance from the
enforcement agencies that they would not kill the transaction by obtaining such a
stay. The whole American capital market would thereby in effect be turned into a
regulated industry-and one with no standards to govern the Tegulators. This
would be a giant step backward from the fundamental antitrust philosophy that
competing forces, rather than the government, should rule a free market economy.

Mlnally, it is important to note also that no real need has been shown for
conferring these extraordinary powers on the enforcement agencies. All available
statistics show that merger and acquisition activity has substantially declined
in rece', years, and that there is no significant likelihood of any resumption of
the frenzied actlvtly of the late 1960's. Nor has there been any satisfactory
showing that the weapons presently Available to the enforcement agencies are
inadequate. Indeed, those weapons have been greatly strengthened by recent
legislation conferring on the FTC the power to seek preliminary Injunctions,
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and allowing an immediate appeal by the government of any denial of preliminary
relief in an antitrust case.

Accordingly, subsection (d) should be deleted from the bill.

2.

A kindred problem is presented by the waiting period which subsection@
(b) (1) and (c) (2) would require before the consummation of a transaction.
As Presently drafted, this would provide a waiting period of 30 days, plus the
necessary time to gather any additional information requested by the enforce-
ment agencies, plus a further 20 days after receipt of such information by the
enforcement agencies. Undue prolongation of such a waiting period would kill
an acquisition just as effectively as an automatic stay order issued by a court.
Accordingly, the enforcement agencies should receive every incentive to proceed
expeditiously in such matters. Most importantly, there should be a safeguard
against undue prolongation of the waiting period by burdensome requests for
additional material. Accordingly, a provision should be inserted in section (c) (2)
to the effect that in no event shall the waiting period be extended more than 60
-days after the original submission of material. Such a 0day limitation would
.also recognize the fact that under the Williams Act, persons tendeTing their
stock pursuant to a tender offer have the right to withdraw the tender after the
expiration of 60 days.

3.

In addition to the foregoing changes, subsection (g) should be deleted from
the bill. In its present form, this subsection preserves the remnants of certain
extremely drastic provisions in the original form of the bill as first offered last
year in the Senate. Under those provisions, whenever the government filed an
action against a merger the court would have required, upon the government's
request, to enter a hold separate order; to establish the "price" of the acquired
assets; and, if the government ultimately prevailed, to require mandatory di-
vestiture at the price that had thus been fixed by the court---perhaps years be-
fore-at the outset of the action. These draconian provisions were deleted from
the Senate bill at an early stage. Subsection (g) is the residual remnants of these
abandoned provisions. The Senate Majority Report points out that subsection (g)
is now no more than declaratory of existing law. Since this subsection is not in-
tended to change existing law, but nevertheless contains the seeds of great con-
fusion if misinterpreted, it should be stricken from the bill.

4.
The foregoing comments reflect the most important shortcomings of the bill

as presently drafted. There are others with which this letter does not deal. The
views of the minority of the Senate Judiciary Committee with respect to the
corresponding provisions of S. 1284, embodied in pages 205-219 of Senate Report
No. 94-803, Part II, analyze all these provisions at length, set forth important
relevant data, and advance cogent arguments as to the undesirable features of
this proposed- legislation. Since H.R. 13131 and Title V of S. 1284 are so similar,
I respectfully suggest that the Subcommittee make the cited extract from the
Senate minority report on S. 1284 a part of the record of this bill.

Yours sincerely,
THADDEUS HOLT.

THE AsSOCIATION OF THE BAR
OF THE CITY or NEW YORK,

Pew York, N.Y., May 25, 1976.Hon. p'E'rra W. RODINO, Jr.,
Chairman, Commttee on the Judiciary, House of Representatives, Washington,

D.O.
DrEs CHAIRMAN RODINO: This letter is submitted to you pursuant to the re-

quest of your counsel, on behalf of the Association of the Bar of the City of New
York, Committee on Trade Regulation, for the purpose of providing the Com-
mittee on the Judiciary with our views on H.R. 13131.

Because substantial comment has already been given to Congress regarding the
substance of the proposals contained in H.R. 18181, we do not propose a full re-
view of each and every issue which the legislation presents. Rather, we wish to
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provide our views with respect to a number of the policy issues which the Com-
mittee feels are of central importance in the bill.

The Committee generally favors the concept of pre-merger notification with
respect to merger transactions which may present substantial antitrust issues.
However, as set forth below in more details, the Committee has serious reserva-
tions as to the need for appropriateness of the provisions of the bill relating to,
injunction procedures and other court procedures.'

SECTION 7A (a): DOLLAR LEVEL REPORTING STANDARDS

The Committee endorses the concept of dollar level reporting standards, rec-
ognizing that although a dollar limit standard for reporting may be imperfect,
alternative approaches do not appear as practical. However, the Committee be-
lieves that a $250 million level of sales or assets for the acquiring company is
more appropriate, because we believe that the legislation is intended to obtain
premerger information with respect to transactions of substantial and major
proportions. Similarly, the Committee believes that flexibility should be included
in the legislation to permit the Federal Trade Commission and Assistant Attor-
ney General in charge of the Antitrust Division (herein referred to as "the gov-
ernment") to raise the dollar levels for reporting by the acquiring and acquired
entities, should it become appropriate to do so. It should be noted that the Fed-
eral Trade Commission currently has exercised authority to provide specific pre-
merger requirements of differing dollar levels in individual industries where the
FTC believes such different reporting levels are appropriate.$

SECTION 7A(b) : 30-DAY WAITING PERIOD

The Committee recognizes that the purpose of premerger notification can best be
effected if provision is made for reporting prior to the consummation of the
transaction and, consequently, a majority of the Committee supports the 30-day
waiting period. However, the Committee does not believe that a refusal by the
government to waive the 30-day waiting period should automatically prevent con-
summation of the transaction. In certain instances, economic, commercial and fi-
nancial conditions dictate prompt action, and such delay could substantially
interfere with the exercise of legitimate business opportunities. Consequently, the
Committee proposes that companies subject to the 30-day waiting period be spe-
cifically permitted to challenge a refusal by the government to waive the 30-day
waiting period by application to the Federal courts.

SECTION 7A(C) (2) : EXTENSION OF 30-DAY WAITING PERIOD

The Committee opposes the provision of H.P 13131 which could permit the
government to extend the waiting period an additional 20 days. If after 30 days
the government has not ascertained facts which would support a temporary re-
straining order or preliminary injunction, the Committee believes that further
delay in consummating the transaction, at the discretion of the government, is
inappropriate. The Committee also notes that as presently worded, H.R. 13181
would permit the government to request voluminous information on the 29th day
of the waiting period and extend that waiting period until 20 days after receipt
of such information. This provision, and the ability of the government to extend
the waiting period, could result in an extended waiting period far in excess of
the apparent 30 plus 20 day period provided in the bill.

SECTION 7A(d) (3) : REYVUSAL OF BURDEN OF PROOF

The Committee most strongly opposes the provision of the bill which would in
effect reverse the burden of proof in a preliminary injunction proceeding by
directing the district court to enter a preliminary injunction, unless the defend-
ant can show that the government does not have a reasonable probability of ulti-
mately prevailing or that the defendant will be irreparably injured by the
Injunction. The Committee does not believe that an automatic presumption of
illegality, reflected in the reversal of the burden of proof, should adhere to a

'Because of these reservations some members of our Committee question whether addi-
tional federal legislation is required simply to codify the essential elements of the Federal
Trade Commislon premerger notification program which has been In effect since 1969 and
which ban not received any substantial criticism of which we are aware.

2 FrC Merger Not$Qcatlon Program, 89 Federal Register 85717 (October 8, 1974); VoL
I CCR Trade-Reg. Rep. 454J, 4520, 4525, 4580 and 14532.
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merger which the government chooses to attack. Courts, Including the Supreme
Court, have sometimes disagreed with the position of the government In merger
cases. The mere fact that the government chooses to sue should not give rise to a
pyesumptlon of illegality. The automatic reversal of the burden of proof in grant-
ing a preliminary injunction is inappropriate. This Is particularly true where, as
a practical matter, a preliminary Injunction may have the effect of terminating
the transaction prior to adjudicaton on the merits.

SECTION TA (d) (I) : AUTOMATIC TEMPORARY RESTRAINING ORDERS

For the reasons set forth above with respect to the reversal of the burden of
proof in a preliminary Injunction hearing, the Committee similarly opposes the
automatic granting of a temporary restraining order.

SECTION TA (g) : AUTOMATIC IZOLD SEPARATE ORDER

The Committee recognizes that in certain circumstances a hold separate order
preventing commercial integration of the acquired entity may be appropriate to
permit effective relief should the transaction ultimately be determined to be
unlawful. However, the-Committee opposes legislation directing the court auto-
matically ("unless the interests of Justice require otherwise") to issue a hold
separate order. Such a provision reflects an apparent presumption of illegality
and may result in substantial economic waste by requiring commercial entities
to operate in a commercial configuration which does not make economic sense.

PLACING PROFITS, STOCK OR ASSETS IN ESCROW

The Committee also opposes the provision of the bill which would permit a re-
(Jnirement that the profits, stock or assets of the acquired firm be placed "in an
escrow account" pending the outcome of the case. This provision again may re-
quire the merged entities to operate in a commercially unrealistic manner and
interfere with legitimate and necessary business opportunities. Similarly, there
Is a substantial danger of economic waste in the escrow concept, particularly if
profits are withheld from the merged entity. The escrow concept could also pro-
dluce an anticompetitive effect In that it would discourage the acquiring company
from maintaining the competitive viability of the merged entity by providing
ne -ssary capital investment. Such withholding could result in a dissipation of
th, value of the assets of the acquired entity and may make any subsequent di-
vestiture difficult or Impossible.

DEPRIVING A VIOLATOR OF ALL BENETITS

The Committee recognizes that the court has discretion to enter remedial in-
Junctive orders with respect to a merger violation. However, the Committee
does not believe that it is necessary or appropriate to specifically Include in
legislation a provision which may be viewed as a mandate from Congress to
apply penalties. Appropriate relief in a merger case may vary depending on
many factors. Consequently the Committee believes that the courts should not
be encouraged to apply specific relief, particularly relief which appears punitive.
Rather, the Courts should be free to fashion relief based upon all relevant
facts and circumstances surrounding the particular merger.

As noted at the outset, the Committee has limited its comments to what it
believes to be the major policy issues with respect to the proposed legislation.
The Committee will be pleased to provide additional views on other issues
regarding H.R. 13131 if requested and appreciates this opportunity to present
Its views on this legislation.

Respectfully submitted.
ELEANos M. Fox,

Chairperson.
PETM D. STANDISH,

Chairperson.
WATT H. DInvisox. Jr.,
VICTOR F=DMAN,

Rosu M. HEILU,
THOMAS V. HEYMAN,
MALCOLML A. HWMAN,
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Juxz 17, 1975.

DISSENTING REPORT OF THE SEC-ioN 7 (CLAYTON ACT) COMMrrrEE OF THE ANT-.
TRUST fxtyrioN, ABA, ON TITLE V OF S. 1284 DY CommiiTEr MzMBEs LAwRiNCE
J. SLADE

INTIOUOTION

I must respectfully dissent from the ABA Clayton Act Committee proposed
report on Title V of the Antitrust Improvements Act of 1975. S. 1284. In so
dissenting from the position of eminent members of the antitrust bar, with
their extensive experience in litigating (and earning fees thereby) the mul-
tiple, cumbersome issues posed by the present antitrust laws including Section
7 of the Clayton Act, I must rely in part upon my own experience and obser.
rations,1 recalling that, to paraphrase Holmes, "the life of the law is not logic
but experience"! I

PRELIMINARTY A1ALYS1I

BURDEN OF PROOF AND SPECIICrTrY OF PROCEDURAL AND SBUBTANTIE LUDOAL STANDARDS

The congenial vagueness of Section T lends to assertion by plaintiff and de-
fendant of an expanding, infinite, judicially unmanageable array of possible
relevant lines-of-proof and arguments as each litigant attempts to anticipate
and overcome the other.

In consequence Government and privRte antitrust suits often become hope-
lessly entangled in a "rule of reason" bramble bush wihch precludes prompt
decisive determination of the legality of a contested merger or acquisition. E.g.,
Marine Banoorp; General D.tatnioa; cf. Untied State# v. United Shoe Mac i nerve
Corp., 110 F. Supp. 295 (D. Mass. 1953) (district court aided by "diligent
seven year search document discovery . . . by Government counsel").

What practical remedy may be found?

LESSONS FOM THE IN ERNAL XZVWEUZ CODM

Analysis of the suecesful legislative and Judicial techniques embodied in the
Internal Revenue Code can be helpful. For despite-posasible disagreement with the
substance, the unremitting length, and technical-verbal complexity of the Reve-
nue Code, it like the Sherman, Clayton, and Robinson-Patman Acts, goes right
to the innards of our business and other economic activities. The Revenue Cod--
unlike the Sherman, Claiyton, or Robinson-Patman Acts-hee been pervasively
Implemented; the Federal Government and its programs have been provided with
revenue.

The success of the Revenue Code rests upon at least two principles: (1)
applicable legal standards have been spelled out for the most part with great

I During my four years with the Antitrust Division of the Department of Justice I have
participate4 in or been responsible for litigating both prie fixing and raerser cases; I
1nvestlga ted, prepared, and filed the coinplaint and preliminary Injunction material. In

"itov1 States v. Pao ife boutheet Afrlsse,, Civil No. 72-2901 (C.D. Cal. 1972) (PSA
nhaadoned Its attempt to acquire Air California). I have also relied upon my formal Marna

'umi Laud training in macro., sipcro-, a i international) economics at the University of
Utah. My time spent observing oter governments and economic systems (one year in the
Far East with the United Itatee wavy and two yars as a Mormon misonary in Raglaad)
have left their Imprint on my thinkla. (I am also an Eagle Scout.)

Before Joining the Department of Justice, I was employed as a Senior Staff Attorney with
the Marieopa Legal Aid Society. Phoenix. Arisona, where I had frequent litigation before
various Judicial and administrative forums.
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precision-almost all rules are per se rules; and (2) In civil cases the tax-
payer-defendant has the burden of proving that he has complied with the law.
For such economic regulation this all makes good sense; palpably the Federal
Government would be bankrupt if the IRS had to shoulder the proof burdens
analogous to those thrust upon antitrust plaintiffs by the Clayton and Sherman
Acts.

Perhaps here Is the answer: why It Is that for the larger part of the American
economy the law of such cases as l'on8 and Brown Shoe has as much practical
reality as does the Russian Bill of Rights (which I understand as written, is
superior to our own in expressing a charter of liberty) to the practicalities or
life In the Soviet Union, where a citizen reputedly bears the burden of proof in
vindicating those rights. My point is that to be effective, whether regulating
public or private action, a legislative scheme must be adequately supported pro-
cedurally.

Phillip A. Areeda, Harvard Law Professor, Antitrust expert, and Assistant to
President Ford has succinctly put it thus:

* * * [W]hoevcr has the burden of proving anything about these matters
will usually lope.

P. A. Areeda, Antitrust Analit T907) (emphasis added).

CONTRASTING THE "RULE OF REASON"

The majority report, from which I dissent, seeks to protect the stultifying pro-
cedural and evidentiary burdens resting upon antitrust plaintiffs and to cultivate
the "rule of reason" bramble bush by preserving present time and legal-resource
consuming ambiguities and deficiencies in the Clayton and Sherman Acts.

On one hand asserting the need for full blown proof that a merger is unlawful
before permitting it to be stayed, the majority on the other side argues that the
time period to be granted Government lawyers to prepare for such "rule of rea-
son" proceedings, should be shortened. The majority would limit or, for small
mergers, abolish notice periods. They take this position despite the established
rule that a relatively small community of 10,000 people may constitute a "section
of the country", Brown Shoe, 370 U.S. 339, within which the impact of a merger
may be measured under 1 7 of the Clayton Act.

CLArTO N 7 POLICIES

American antitrust policy, in addition to promoting important economic Inter-
ests such as efficiency and equitable distribution of Income, includes also the pro-
tection of fundamental political interests In maintaining a pluralistic structure
and operation of Government and Society.

The Bill of Rights including the First Amendment Free Speech and Fifth and
Fourteenth Amendment Due Process provisions, our constitutional federal orga-
nization of state and national governments and the tripartite separation of pow-
ers at various levels of government, were all designed to Institutionalize plural-
ism as part of the American way.

Excessive economic size or power may undermine or make onesided the dy-
namics of this pluralism. A giant corporation, or group of such corporations, by
overwhelming de jurc government, to which the corporation is nominally sub-
servient, may In practical effect become "private government". Put more
formally:

Excessive concentration of economic power, resources, or assets In a group
of corporations or a single corporation creates undesirable opportunity and
tendency toward use of such power, resources, or assets, to improperly Inter-
fer with or affect the desirable balance, freeplay, and plurality of expression
Inhering In due process of law, as ought to be expressed In public and private
debate, and In government legislating, policy and rule making, and enforce-
ment activities.

Memorandum from L. J. Slade to R. P. Hernacki, U.S. Department of Justlce,
April 16. 1975. re: proposed additional "finding" to be made in proposed S. 1284.

Section 7 of the Clayton Act was Intended to thwart the "rising tide of con-
centration" in Its Incipiency. See, e.g., Brown Shoe Company. 370 U.S. 294 (1962) :
Fox. Antitrust, Mergers. And The Supreme Court: The Politices Of Section 7 Of
The Clayton Act, 26 MERCER L. REV. 389 (1975).
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INCREASING AGGREGATE CONCENTRATION

Notwithstanding the importance of antitrust political-socio!ogical policy inter-
ests, the impact of America's largest manufacturing companies increased quite
significantly between 1948 and 1968. The aggregate manufacturing asset con-
centration shares of the top 100 and top 200 largest manufacturing corporations
rose approximately 25% in that period from 40.2% to 49.2% for the top 100 firms
and from 48.2% to 60.8% for the top 200 firms, '

Unquestionably much of the increase in aggregate concentration in this Coun-
try has resulted from large and small acquisitions taking place at all levt.s of
the economy. See 60 A.B.A.J. 99 (1974); cf. Talley, Tie Impact Of Holding
Company Acquisitions On Aggregate Concentration In Banking, staff economic
study, Board of Governors of The Federal Reserve System (1974). Presumably,
however, in terms of economic free-market theory, the preferred and most defen-
sible method of firm expansion is by growth through internally generated profits
resulting from superior firm efficiencies.

ANTITRUST "POLITICAL" ANTICONCENTRATION STANDARDS AUTOMATICALLY
PROTECT EFFICIENCY

An antitrust focus on correcting the political-concentration problems resulting,
from mergers and acquisitions, will in most instances preserve superior economic
efficiencies. What I am saying here is that if we calibrate our antitrust pro-
hibition trigger points on normative political-sociological bench marks, the diffu-
sion of concentration and removal of diseconomies accompanying that concentra-
tion will follow.

THE MAJORITY REPORT INCORRECTLY VIEWS EFFICIENCY AS TIE ONLY APPROPRIATE
LEGAL STANDARD

'iae majority report, in addition to being protective of the "rule of reason" pro-
ceures, implicitly adopts the monoscopie "efficiency" antitrust standard, to the
e delusion of maintaining proper procedural and substantive safeguards for pro-
tection of political-sociological national policy interests in economic fragmenta-
tion. To the extent the Clayton Act has been deficient in protecting these interests.
enactment of S. 1284 as written will be a desirable step toward correcting past
inadequacies.

II

DIscussIoN OF SPECIFIC PRovisloNs or S. 1284

PREMERGER NOTIFICATION

The proposed S. 1284 merger reporting system will emphasize the importance of
large or small mergers and acquisitions occurring only after the parties thereto
have preliminarily demonstrated the probable lawfulness of their proposed trans-
action by plenarily exposing all details thereof to the scrutiny of enforcement
authorities (and possible private plaintiffs) ; rather than leaving those authori-
ties to their present practice of reading the newspapers for such notice-when it
is to be found there.

0 0 * I therefore dissent from the majority report and support S. 1284 Title V
provisions for premerger notification for all mergers, tender offers, and acquisi-
tions in or affecting commerce, as presently written.

The majority report asserts that as written S. 1284 would prevent one large
company from selling to another, parcels of real estate, bonds and so forth; and
that the test should be the dollar value of the assets transferred. The majority
observes that companies might breakup their package into small parcels to avoid
reporting tnder the "assets transferred" test.

As written the S. 1284 notice provision will publicly point up those instances in
which two large companies meeting the statutory test contemplate transferring
from one to the other productive assets or capital. Given this information authori-

I Penn, Aggregate Coxentration: A 9tatisteal Note. David W. Penn it an economist at
the Nuclear Regilatory Commission. Mr. Penn wrote this paper while at the Federal Trade
Commission where he served as Acting Chief of the Division of Financial Statistics.
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ties will have adequate opportunity to undertake an antitrust investigation or do
nothing as may be appropriate.

Also contrary to the majority report, I believe that notice of pending mergers
or tender offers should be made public to permit all Interested parties other than
the vendor or vendee, Including the public at large to assess the proposed transae-
tion. Given such notice to the community at large, perhaps an occasional appro-
priate private antitrust suit might be forthcoming.

THE 100 MILLION DOLLAR MERGER WAITINO PERIOD

The 100 million dollar merger (combined sales or assets) waiting provisions
constitute a specific Instance of shifting the burden of proving rectitude to the
merging companies. Very large companies ought to properly demonstrate the pro-
priety of their interdealing in capital amsets. Alternative methods of disposing of
property exist: spin off the disposable property to shareholders, sell to a small
company, split the parent-vendor or vendee into two smaller companies to avoid
S. 1284 restrictions.

This provision may even encourage deconcentration.
* * * I concur with the S. 1284 100 million dollar merger waiting period pro-

vision as presently written.

AtrrOMATIC PRELIMINARY INJUNCTION

* * * I concur with the Bill as presently written regarding automatic grant-
ing of preliminary Injunctions, for the burden is shifted to the merging com-
pantes to demonstrate the desirability of their proposed action. The Government
often considers, in deciding whether to file a case, the likelihood of obtaining a
loreliminary Injunction against a merger--as opposed to prevailing at trial; for
practical purposes the battle is won or lost at the preliminary injunction stage.
Time, resource scarcity, difficulty of implementing effective relief, all militate
against waiting for trial to resolve antitrust problems arising from an executed
merger.

The merging companies want the benefits of merging; we should let them beer
the cost of vindicating the public interest in that merger. Government has been,
with few outstanding exceptions, an ineffectual enforcer under past antitrust
procedures. If the evIdence of a violation is thin as the majority argues will he on
occasion, the companies will be motivated to expeditiously proceed to trial to
acquit their proposed union.

This specific and procedurally precise automatic injunction provision will also
conserve judicial and legal resources. The courts, government lawyers, and pri-
vate bar will be freed for other important matters.

AUTOMATIC HOLD SEPARATE ORDERS, MANDATORY DIVESTITURE, LIMITATION OP SALES
PRICE, AND DISORGMENT OF ]PRUrITS ADDrTIONAL RECOMMENDATION REOARDINO
MANDATORY "SPINOFFS"

The Section 23(g) provisions properly deny corporations illegally acquiring
stock or assets the possible benefits of the forbidden transaction before the ac.
quitition is even made. Incentive to attempt illegal acquisitions of stock or asets
greatly diminishes upon this provision taking effect.

* 0 * I support S. 1284 as written in these provisions. This portion of the Bill
provides a most effective procedural deterrent to illegal acquisitions. The absence
of such safeguards in presently existing law effectually creates a "loophole" for
large companies to exploit. The ITT-Avis example alone defeats the majority
argument for altering these provisions; perhaps this example explains their
opposition.

MINORITY RECOMMPENDATION REGARDING MANDATORY "SPINOFFS"

* * I dissent from the majority reports refusal to recommend a mandatory
"sJ)inoff" provision In S. 1284.

I recommend that an additional provision relating to divestiture of Illegally
acquired assets be added to S. 1284. The new provision would require that when
antitrust divestiture of a once-independent corporation constitutes appropriate
relief: such divestiture shall be accomplished by "spinning off" the stock c' the
company divested, to form an operating independent business not subject to
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-ownership or control by another corporation. (In instances where assets are to
be divested a corporation could be formed taking control of the assets and then
"spun off".)

The "spinoff" proposal goes directly to concentration of assets in the top 100,
top 200, and top 500 companies in the American economy. gee discussion supra.
At present when a top 500 corporation is ordered to divest a previously independ-

-ent corporation, the customary judicial decree contemplates sales of the acquired
company to a third company.

The corporation purchasing the divested corporation is often also a top 500
corporation. Given that circumstance no net devrease in concentration ooours re-
suIting from the divestiture; we merely have a shuffling of assets among the
"biggies".

CONCLU SION

For the reasons stated I have dissented from the majority report. I have not
addressed in detail every issue addressed by the majority, nor have I engaged in
conmparable detailed analysis. I even agree that necessity exists for limiting the
lprolosed discretion to be given the FTC for exempting premerger reporting
requirements. I am happy that these questions are being debated by the Congress,
finally! With respect to such defect as may exist In my dissenting report my one
extenuation is that I had but three days in which to read and respond to the
majority report, having received it the 13th day of June 1975. I thank the Chair-
man of the Merger StandIrds Committee, the full committee and the ABA for
providing me this opportunity to express my thoughts on these paramount
iss$u es.

(From the Journal of Law and Economics, vol. XIT(1), April 19691

TuE ANTIM-F.RFR LAW: PYRRHIC VICTORIES?*

(By Kenneth G. Elzinga)

I. INTRODUCTION

A decade ago, writing on the federal antimerger law and a recent Supreme
Sourt interpretation of that statute, Hlarbeson raised the question: Has the
(inyton Act, spelfically its antimerger pro0fsion, been the "sleeping giant of
antitrust?"

Today there are many who would answer that question In the amrmative.
Section 7 (as amended In 1950),' to judge from legal periodicals, economics
Journals, and the business press, is widely considered to be a "giant" who is,
for the better or for worse, very much "awake." The federal antimerger law
has not been subJected to sufficient judicial scrutiny to yield

a . . a feeling among many antitrust lawyers that the rules now established
by the courts give Section 7 such broad scope that the extent of its applica-
tion to conventional horizontal and vertical mergers will in large part depend
upon work-allocation and policy decision in the Antitrust Division and the
Federal Trade ('ommission.'

In other words there seems to be the general Impressiom in both the legal and
businems communities that the present antimerger law has become a "stronger"
law than anyone would have predicted, that the Government agencies enforcing
the antimerger law have ample precedent to emerge victorious from any anti-
merger suit they bring, that any firm's decision to merge hinges not so much on
the question of "is it legal?" but rather "will it be prosecuted?" and finally that

*Thiq paper Is based on part of my Ph. D. digsertation. The FMffeetireness of Relief Decrees
In Antimerger Cases, Department of Economies, Michigan State University, 1967. I am
Indbtd to Walter Adams, my thesis adviser. for his encourastement and *ommenta, the
staffsz of the Federal Trade Commission and the Antitrust Division for their assistance in
providing data. and the Ford Toundation for flatanctal support.Robert H. Harbeson. The Clayton Act: Sleeping Giant of Antitrust? Am. Reoa. Rev. 92
(1955).

to corporation engaged In commerce sbaU acquire, directly or Indirectly, the
who, or any part of the stock . . . an4 no corporation subject to the jurisdletion of the
Federal Trade Commissiom shal acquire the whole or any part of the awats of another
corporation enagead also in commerce, where In any line of commerce in any section ot the
country. the effect of such sequItUoa maybe 6UbsttaatJal&y to lessep competiton, or to tend
to create a monopoly." 64 Stat 11n2 (IO).

8 Bureau of National Affairs, Antitrust and Trade Reg. Rep. No. 162. Analysts. The
Supreme Court's Merger Opinions, B-4 (1904). The Antitrust Trade Reg. Rep. are herein-
aifter cited as BNA ATRR.
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this law offers new hope for those who have long argued the wisdom of a strict
application of the antitrust laws to interfirm collusion and consolidation.'

The Government's enviable and, at times surprising record of victories in anti-
merger suits necessitates the enactment of relief. In nontechanical terms, relief is
simply the action designed to prevent or undo the unlawful effects of a merger,
that is, an action to maintain or bring about a state of compliance with the law.
In a litigated case, relief follows the finding that a merger either will or has
violated the law. When the respondent elects to settle the suit by a consent decree,
the relief is simply that action, flowing from the settlement, which will satisfy
the Government that the purposes of the statute are being met.

The relief that has been obtained by the Government in antimerger cases is the
object of study in this paper. In short this Is an economic study of the "back-side"
of the antimerger law-what has happened after a merger has been found In viii.
lation of the law or the respondents have decided no longer to fight the suit ainl
instead to submit to a consent decree. Its concern will be with the economic
effectiveness of relief and the obstacles to the formulation of satisfactory relitef.

The study rests on the logical notion that an effective antimerger statute re-
quires effective relief; that, if mergers which violate the standards of the law are
not subjected to meaningful relief, two results will follow: first, competition will
not be restored in those markets where antImerger cases have been brought anid.
second, the law will not be a bar to thosp potential mergers which might have a
deleterious effect on competition. Or, as Justice Jackson put it, a court victory
eans effective relief means the government "has won a lawsuit and lost a cause.'"

11. THE THEORY OF EFFECTIVE RELIEF

The legal standards of Celler-Kefauver enforcement have been essentially
structural in their thrust, that Is, involving the determination of the relevant
market and examining the merger's impact upon the number of firms, their ilrar-
ket shares, and the trend of concentration in the market. This has Important
implications for the type of relief which should follow aitimerger case.,. For
once the structural standard is accepted as the proper method of predictin" the
anticompetitive effects of an acquisition, the type of relief required for violatii-ui
of this standard is hereby determined.

The structural enforcement standard requires structural relief; indeed it could
not be otherwise. Adopting the structural standard means that an anticompetitive
acquisition is not condemned because of the "intent" of those making the acqui-
sition ; nor is it condemned because of some demonstrated or predicted impact oil
the firms' performance. It is condemned because the acquisition will (or is likely
to) afford the acquiring firm additional market power through its controlling a
larger share of a particular market or its gaining the ability to exert leverage in
other markets. Since the offense stems from a change in the structure of a market,
the relief must endeavor to change that structure.

Whenever an anticompetitive increment in market power is attained by
merger, structural relief requires the restoration of the acquired firm through
a divestiture order. Only this sort of relief strikes at the Very structure of the
markets involved. Injunctive relief, that is, some form of order directing the
acquiring firm to behave as if it did not gain this market power, is ,!. ?rly. umm-
acceptable. Indeed placing such a regulatory role on the government is repugnant
to the whole concept of antitrust. Equally repugnant would be to do nothing-t,
allow the increased market power to remain untouched. To repeat : If all markets
prior to an anticompetitive acquisition were, by structural standards, workahly
competitive and subsequent to the acquisition are not, these standards require
divesture of the acquired firm so that the markets affected are returned to their
premerger, workably competitive status.

But disgorging the acquired firm from its acquirer is only a necessary, not a
sufficient condition, for enacting effective relief. Along with reestablishing the
acquired firm, it is also necessary that this "new" firm be made tablc; a mere

4 For example see Paul W. Cook. Merger Law and Big Business: A Lok Ahend. 4n
N.Y.U.L. Rev. 710 (1965) ; Sidney Flsh, Antitrust Landmark Cases. J. of Cnmm. 8 (Juirn 21.
1965) ; Milton Handler, Mergers in Recent Antitrust Developments. 63 Mich. L. Rev. 407
(1964) , The Government Always Wins, editorial in the Wall Street Journal. June 16, 1966.
at 16 cols. 1 2

& International Salt Co. Y. United States. 832 U.8. 392. 401 (1947).
4 See Brown Shoe Co. v. United States, 370 U.S. 294, 848 (1962) ; United States v. Phila-

delphia National Bank, 874 U.S. 821, 368 (1963).
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sbadow of its former self is not acceptable. Indeed, reestablishing "new" firms
that are unable to stand on their own would make any relief efforts farcical.

A theory of effective antimerger relief would enable one to predict whether
the harmful effects of an acquisition would in fact be nullified, post-relief. When
the acquired firm is reestablished as an Independent, viable firm such a prediction
can be made.

A pure theory of effective relief might add a third condition to the above.
As long as an anticompetitive acquisition remains consummated, the incre-
mental market power can be used by the acquiring firi. Consequently, effective
relief is also a fiction of the time required to reestablish the independent, viable
firm. The faster the independence and viability of relief criteria are met in a
given anticompetitive acquisition, the more satisfactory is the relief. Relief which
immediately reestablished the acquired firm as a viable independent without its
acquirer ever having the opportunity to exert his newly-gained market power
would be effective relief in its purest form. Of course stopping an anticompetitive
acquisition before consummation would be an example of relief par excellence.

If the effectiveness of relief is predicted from these three factors-independ-
ence, viability and time-the methodology of a study of the effectiveness of relief
under the Celler-Kefauver antimerger law would seem quite simple. A random
sample of successful Government antimerger cases would be selected, analyzed
and the relief Judged effective if the acquired firm were now operating again;
if it were independent, that is, rechartered as a "new" corporation, free of all
interlocking directorates, financial ties and managerial relations with Its former
1,arents; if it were viable; and, for the purist, if the acquiring firm were unable to
exert its incremental market power for any significant time period.

Those familiar with research in antitrust realize that the field seldom lends
itself to such neat research patterns. Antimerger relief is no exception to this
general rule. As it turns out, relief decrees seldom result in truly independent
tirins. And without Independent firms and their profit statements, there can be no
-asy viability tests.

Il1. THE METHODOLOGY OF THIS STUDY

Sinee the main concern in relief is tbP fate of the acquired assets, and since,
', it turns out, this fate takes on different forms and shapes in almost every

relief order, the data seem to dictate a case-by-case approach. To draw the
(.asc. together and to provide the basis for analysis, a copntinuum of relief has
1.ven developed to give an overview of antimerger relief. The cases to be exam-
ined wili be dropped Into the categories on the continuum; the criteria which
,leternitne placement on the continuum are the centralizing influences tying
tIe cases together.
7IC sample

TIhe sample of merger cases to te evaluated is drawn from the universe of all
anwodcd section 7 cases filed by the Government since the law's Inception
through the calendar year 1960, which have been settled either by consent order
41r decided for the Government by the end of calendar year 1964 (See Appendix
A). The Government had filed eighty-one antimerger cases by 1960. Forty-two
of these were either still pending by 1965. were dropped or settled for the de-
fendant, or were eliminated because of data problems or regulatory aspects.
Thirty-nine cases, then, constitute the sample.

Iv. THE RESULTS

These thirty-nine cases have been placed on two four-category continuum in
Tales I and 2. Table 1 differs from Table 2 In one Important respect. In Table
1. only the criteria related to structure and viability are considered In th evalua-
tion. If the relief took place X number of years after the anticompetitive acquLsi-
tion was consummated, no weight is given this f7,ctor In the construction of
'Table 1.

But in Table 2, the time required to attain structural relief is taken into ac-
count in evaluating the sample cases. In a sense then, Table 2 Is for the purist.
Including the third element of the tripartite relief criteria, the time span from
acquisition to relief, will lower the classification of some cases. For example,
the Owcna-IihinoIs case, deficient by the relief standards of Table 1, becomes
upiuccesful in Table 2 due to the lengthy time the merger remained intact.
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The suocesful relief categorYl
For a relief case to qualify for the aucceseful category, the acquired firm

must be reestablished as an independent firm, or the anticompetitive. effects of
the acquisition must be stopped in their Incipiency so that no restoration is nec-
essary. Since our concern here is with the source of control of a bundle of assets,
the criteria for a #ucressful classification in an anticompetitive stock acquisi-
tion is similar: the stock must be divested in such a manner that the bundle
of assets it represents is no longer controlled by the original acquirer nor sold
to another purchaRer with similar anticompetitive effects.

In this category it was sometimes powsble to obtain profit and loss data to
check on the viability of the divested firm. But at times It was necessary to rely
on some other indicator of viability such as a Dun & Bradstreet rating of finan-
cial strength.

What constitutes an independent purchaser? For the purposes of the cveas-
ful category, a purchaser of the divested firm, a satisfactory independent, must
be some individual, group, or corporation able to provide adequate financing and
who (or which) has (have) no ties, either in a horizontal or vertical sense,
with the industry of the firn being acquired in compliance with the relief order.
The general principle for classification in this category is that a viable center
of Initiative be reestablished with no loss of competition, actual or potential,
in the process.

I would add another requirement to this category which would deem certain
divestiture orders as less than aereessful even though no loss of actual or poten-
tial competition can be shown. Certain conglomerate divestitures present the
case in point.

TABLE I

Sucestul reet Suftent fewe Deficient reel Unsuccessful mli

American Radiator. Anheuser-Busch (A). American Cyanamid (F). Automatic Canteen WL).
Bethlehem Steel Brovin Shoe (D). Continental Bakn (G). BriIlo (L, 0).
National Supr. G,mble-Skoemo (D). CoMi tnntM Cam (E) - Diamond Crystal ().

;din Salt (). Crown Zellrback (E). Diebold9wilrd Oil of O~do. UM M (F). Furm Journa Q).

Ula Bal& Paper Niti-Dairy 1G). General Shoe(..Owens I1=8s Call! 00 (L., Md).

t o t rbide e, G). Hertz ).
Nifkn (G M).
Hooker Chemical (J, 0).
Ilnterniora Paper W).
Jerold Electronics (I, K).
Lucky Laler (H).
Maetern (1, K).

Ryder ().
Schenloy (1).
Scott Pager (1).
StooIl K.Simpson Timber (K).
Vedo (H).

I The Wetors above which fofloy each case f lem than soccesful reief emble the relr 1o bmadly determine the
eventual rlef in ech c.r The Iebn corrlate with thoee which emorneree the rebel citera i the texL Thus Anhouser-
Busch is a case of sufficient r e, (A) referring to a ws to a "small" horizontal competitor. Simil arly, Vendo Is classed
as unsuccessful, (N) refernns to the ftac that no reoe was ever taken in this case. The lettem refr to the relief that
was actually taken, not to that wc was ordered.

In a very real sense ever suceesfsal structural relief order results in a con-
glomerate acquisition. For the restoration of a once-required firm requires that
someone buy and own the bundle of assets acquired In the anticompetitive
acquisition. In order to purchase this "new" firm, the purchaser must already
have assets In some (asnmedly) income-producing endeavor. In the successful
category, the purchaser does not, by definition, have monetary interests In some
field related horizontally or vertically to the "new" firm. Therefore the purchase
will be a conglomerate one.

But some would argue there is a significant difference between Individual X
whose money is in, say, paper converting buying a to-be-divested brewery and
Corporation XYZ. one of the largest manufacturing corporations in the country
(but not engaged in brewing) buying the same to-be-divested brewery, and
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others would argue that there is no meaningful difference between the two pur-
(hasers since divestiture to either one would not affect competition in brewing."

I am more impressed with the arguments against conglomerate divestiture ti
"large" corporations-particularly in the context of Section 7, a statute intended
to arrest Industrial concentrations. There is not a great deal known about the
impact on competition of large conglomerate Arms. But until evidence is presented
which indicates that conglomerates do not powwo5 leverage, sui generis, In the
study divestitures to large conglomerates will be placed in the suffIcient category.

How does one delineate between conglomerate divestiture to the eligible
Independent of the uccessfvl category and the ineligible conglomerate of the
sufflRient category? No easy answer can be given other than "by the size of the
conglomerate." For example, any divestiture order which is met by restoring
the acquired firm into the conglomerate folds of an occupant of Fortune's top
200 manufacturing or top 50 merchandising firms would be sufcient.

The sufcicnt category
In this category are placed those cases where the relie: )rders probably satisfy

those charged with enforcing Section 7; only the purist would loudly clamor for
more. Basically what drops a case from successful to sufflcient is a degree of dif-
ference In the independence criterion. The viability criterion for the restored
firm is assumed to be the same for either category. But in the sufficient category
a true independent center of initiative has not teen restored. Instead the unlaw-
fully acquired firm has been divested In one of four ways:

A. sold to a "small" horizontal competitor
B. sold as a vertical acquisition but with no foreclosure problems
C. sold as a market or product extension acquisition with no obviouns loss of

potential competition
D. sold as a conglomerate acquisition to a "very large firm."
There are obvious problems with the Indefinite nature of the above. As a gen-

e'al guide, a "small" horizontal competitor would never be cme of the ten largest,
toy assets or sales, in a relevant geographical market. Absence of vertical fore-
closure should, at a minimum, meet the requirement that the acquirer has less
than ten percent of the vertical market. No divestiture of a market or product
extension variety is sufident where the acquirer of the "restored" firm has ever
shown any intent of making such a move Internally or is a sizable firm in the
industry, financially capable of makIng such a move internally.
The de r.,W oa4epory

This category essentially includes those cases with one "bole" in the relief
decree. The "holes" are:

E. assets are sold in such manner that an obvious loss of potential competition
resulted.

F. structural relief borders on 8ufltcient but a complex marketing order, if
enforced, leaves a "hole" in the case condemning it to a lower rung'

G. Government secures only a partial divestiture of the unlawfully acquired
firm (or firms).

In short, the deficient category is basically for cases where the government
secured structural relief, but where It was either incomplete or the assets fell into
less than desirable hands. Again, as in the previous two categories, viability of
the "restored" firm is assumed for inclusion in this category.

The unsuoxessfui relief category
The category of uneucoesseful cases includes the following:
11. no relief whatsoever
I. no structural relief, only a ban on future acquisitions
J. insignificant or de minimu. divestiture, not striking at the heart of the

restraint

I For good statements of the two divergent viewpoints, compare Corwin D. Edwards,
Conglomerate Bignes as a Source of Power. in Business Concentration and Price Policy,
331 (1955) and George J. Stigler, Mergers and Preventive Antitrust Policy, 104 U. Pa. L.
Rev. 178 (10").6 The concept of the marketing order will be taken up later.
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K. relief takes the form of a marketing order
L. relief is a combination of J and K
M. divestiture to a significant horizontal competitor
N. vertical divestiture with foreclosure problems
0. divestiture of a non-viable firm.

In the deficent category, "partial divestiture" was mentioned ; In this category
the term "de minitnuo divestiture" was used. What differentiates a full divesti-
tnire from a partial from a de minimust For the present time this issue of what
constitutes a satisfactory or unsatisfactory partial divestiture will be put off to
section V. Suffice it to say at this point that there can be structural relief which
does not fully strike at the restraint or else does so to an insignificant degree.

In a general sense, what conclusions can be drawn from the continuum in
Tatle 1 The main feature is surely the predominance of unaurcesaful and defl-
('rift decrees. Of the 39 cases. 21 relief orders are unnrucc8gful and 8 deficient.
For those cases in the sample for which the data are available, the Government
imued complaints against acquisitions worth 1.13 billion dollars; 327.9 million
dollars worth of assets were divested from this group.

Turn now to Table 2. Remember that the time criterion has now been added as
a further evaluative measure. Here those cases in which structural relief took at
least three years to be enacted from the time of the acquisition have been dropped
one rank from their classification in Table 1 and marked with an asterisk. Those
cases in which five years or more elapsed since the date of consummation to the
(late of dissolution have been dropped two categories and branded with a double
asterisk. Of course, there were some cases already in the unsuccesful category
w-hich would be further condemned by adding the time criteria--eight in all-:-but
there is no lower category in which to drop them.

A glance at this Table provides no gray area. The first three ranks of the con.
tinuum have been decimated, now holding less than one quarter of the cases. The
last category is full to the brim. Of the four cases remaining In the successful-
utjIcient categories, three involved acquisitions stopped in their Incipiency before

full consummation so that no divestiture was actually necessary; the other was a
stock acquisition. This points to the difficulty of unraveling acquisitions after
their consummatio-

TABLE 2

Successful relief Sufficient relief Dicient relief Unsuccessful ril ef

Bethlehem Steel. GambWe-Skogino, American Radiator.i American Cyanamid.'
Standard Oil of Ohio, Anheuser-Busch.' Automatic Canteen.
AJnon Bag & Paper, National Sugar., Brillo.

Spalding. Brown Shoe.t'
Continental Baking.'
Continental Can.'
Crown lllerb&h.
Diamond Crystal.
Diebold.
Farm Journal.
General Shoe.
Gulf Oil.
Hertz.
Hilton.
Hooker Chemical.
International Paper.
Jerrold EKtronics.
Leslie Salt.'
Lucky Lager,
Maremont.
MMM.'
N atonal Dairy.'
Owens Illinois.'
Reynolds Metal
Ryder.
Schenley.
Scott Paper,
Scovill.Simpson Timber.
Union Carbide.,
Vendo.

Case dropped 2 ranks (where possible) when structural relief was enacted 5 or more years after the date of
acqu s1tOn.

SC.aso cropped 1 rapk where structural relief took at least 3 yr, but less than 5, from the date of acquisition,
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A terage time &pan#
The Federal Trade Commission (FTC) cases in the sample had an average of

19.0 months from the acquisition to the FTC's complaint. For those F M cases
which ended with some form of divestiture, the average duration from acquisition
too divestiture was 67.5 months!

The Antitrust Division of the Department of Justice fared somewhat better.
Fr thse cases in the sample. the average time span from the acquisition to
the complaint was 10.6 months. Where the Antitrust Division secured some
form of divestiture in these eaAes, the average peri(od from the acquisition to the
structural relief was W.h mont ls '

In -h,,rt, for those cuses represented on the (ontiinuums for which the Gov-
ernment secured some structural relief, the average number of months from the
acquisition to the divestiture was 66.0--or five and one-half years.' Tables I and
1 indicate ti tat Section 7 relief, at least for this sanil~e, could riot toe branded a

glii ing success 1,y the criteria of the first continue and could not be branded
anything but a failure by the criteria of the second.

To tind that the Government has been unable to obtain effective relief in
many of its antimerger cases is unlikely to surprise those acquainted with the
history f the relief obtained in antimono[poly enforcement. In 1955, I)ewe)
stated that "it is commonplace in antitrust work that the government wins the
opinionss and the defendants win the decrees." " This pY)sition seems well docu-
inented. Note the interesting parallel between the results of this study and Adam'
1951 study on the efficacy of antimonopoly relief." Those who feel the past is
but a samrple (f the future would have predicted the case for securing effective
relief under the 1960 antiuierger law would be, prima facie. quite weak.

V. REASONS FOB INEFFECTIViE RLELEY
.i**ct restoration

One of the greatest problems in relief is restoring the a,"ets of a firm after
they have been consumed by a merger. Whenever one firm absorbs another,
even if their locations are geographically separate, the personnel remain separate
and unchaiged, and the assets Involved continue in their general prenierger
usage, separating the two firms will present problems. At the minimum, certain
financial functions will have been centralized such as the firm's billing or its pay-
roll; more than likely, various marketing activities will have been voordiliated
or some centralized direction taken as to the dislpersal of sales personnel or the
shipment of goods. The promotional program might le combined or centrally
develop-d. All of these present some obstacle to removing the acquired firm in
one viable part.

But the problems mentioned above are minor compared to those so often
enmciuntered in trying to restore a once viable firm. In fact. in a merger falling
within the pattern outlined in the preceding paragraph, the obstacles are only
procedural. In some cases the firm to be restored, quite literally, no longer exists.

In 1955 the leading agricultural magazine, Farm Journal. acquired its principal
rival. Country Gentleman. Essentially what was acquired ;vas a subscription list
and the right to solicit the substitution of Farm Journal fir unexpired Country
Gentleman subscriptions. Most of these solicitations were successful. A year later
w hen the FTC adopted the decision of the Hearing Examiner's divestiture order,
there was little left to divest. In the words of the Examiner :

, . . as a practical matter divestiture of the subscrtters' list now will
accomplish nothing. Respondent has, by now, extracted all the juice from
that fruit as well as from the list of current Country Gentleman advertisers.'

ie then added, in language refreshing for a legal decision :
Country Gentleman is dead and the 'assets" which it turned over to

respondent are now without value to any newcomer or, indeed to any farm
publication now in the field. When his corn is taken from him and the horse
dies, it is the height of vanity to strew the bare corncobs over his grave. All
that can be accomplished, then. is simple divestiture of the 2 trade names
and the 2 lists, although . . . this at most may only disturb, but will not
diffuse the coalescence which has taken place.1'

S" Elzinga, supra note * at 281, Appendix C for a breakdown of these figures.
Donald Dewey, Romance and eausmr~ tn Antttrust Polley. 83. PoL Econ. 93 (1955).
Walter Adams, Disolution, Divorcement, DivestIture: The Pyrrhic Victories of Anti-

truat. 27 Ind. LJ. 1 (1951).
2 Farm Journal, 58 F.T.C. 26, 50 (195").

13 Id. at 51.

74-0261--76----- 14
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The Sch(-lory case al.o is illustrative of the restoration problem. ThiM case,

settled by consent, had no divkwtiture provision l,-'ause Park & Tilford. under
Schenley's stock control, had xeome a mere shell: its st#,ck was of no value."

7 t, rtime factor

'Th' u,,i' fuctir A hch %% (rks against atswt re.toratioti in all antimerger cases i-
the time factor. As a general rule. one could safely say that the unscrambling
prt4(Odit1J Is, a funjctiozli )f tlie time. sian from the time (of the ac(Uisition to
the time (if the relief order. The longer this span, the less likely are the chances
for unscranibling. Industries %khich are especially dynamic present greater prob-
leirus than thils less dynamic in their production and marketing technology.

"'.i average time ,pai ini aritimerger cases %%as discussed earlier. Suffice it to
say tl.at (e could hardly expect to reestablish the prelerger status in a market
tive ur more year after the absorption took place.

7 ),,, protl( rn of the partial direstiturc
The pro,ier r of estiblishirig a viable lidepenident cciiwtltror often goes b-yiiid

the dit hculties (f unscrbiiiilirng the eggs some time after the acquisition. The
prith}ji (if Iho sically extracting the acquired firm can be a barrier to effective
relief (Clsely allied to this is the pirololerm of which axxcts xould cnrttttutc the
t, i Prin. 'These problems are inrterrelated, lut can differ iii nature. The first

, t, I it pr,,il4 to disgorge a new firm? Ih secoid. considered in this section
is : If -,,. wt ut assets do we disgorge?

TIsi Irotiiem ('ai tie best uiderstKod boy f,,ll, iAhi a hyjl'tliet ical examIle.
1i-F:il A pmiriiues lIoduc't.s X aid Y. It acquirvts Firm B \% which ;iri.uce, pr(xiuct.s
Y an i Z Assune all three, products are sufficient!- different so as to toe in different
relev ant miarkets, for Section 7 purlti .%e4. Thus, the ol1y area ,,f competitivee
overip occurs in Product Y. If the acquisition violates Section 7 in marKet Y,
the criteria 4,f relief develooped earlier would requ ire 4inly tie divestiture of the
Y lisiness, that is, the reestatilishnjent of a viable indep-jendent firm piroducinig
'r,,duct Y. If' only the divestiture of Y were ordered. this would Ne an example
i,f n "partial divestiture." I fined roughly. liartial divestiture is the divestiture

4,f fe-wer assets or fever product lines tli:ri acquired in an acquisition attacked
ly the, government. Full divestiture then would tie the divestiture of a business as
acquired-that Is, any and all product lines of the acquired company including
thto,e which, if purchased separately 1-y the acquiring firm, wiiould not violate
Set('tion 7

rhere havo- been remaNy case%, where the relief decree has ordered divestiture
of ]e-s tha the 4,ffPndljig aciuiition. in the way of ass.ts and or product lines.
The partial (Iive-titure is fairly coming : atrid thcoreticall y. is was explained
afi,,ove, thero ni ight bie rno oltij(-.tion too this, But in practice. the results of partial
livest itturo. haive 'flen tweri sii defective as t,, indicate that this sort of relief

order -hijtld i avioiel(i t iferie' em i s-itile.
A lirtial 6ivot.rit ure, si11c it -,,ists (if a "fine (of commerce" as Opfoi5ed to

the operatiri,,! of a i Iiw*-goi iirg huin( e generally is ritt conducive to reesta,-
liI'irig a lintile in ,le, silentt firm. If. in the hypothetical example, Prm A is
(irderedi t,- dii e-t itsef rilq ,, the a.itootA used in producing Y, the chances are
that the seot ,if potential Liuirch ars of these aswts will lie other producers of Y
who have the ability tio jirhn e these assets and put them to use without
".ta rt.i ng from scratchh" Tht, true indlejileudet purchaser would have to buy this
.]u|str of aset,. quite pop.silily (lviid of a horne, an4 wIrhals without even the

h uni;n c'alital which nori nily accomI0inles a full divestiture. All too often in
the ease of a partial dive.titure, the assets to be divested make their way into
the Ihanls (of ur;acceptatile Jiurxhnsers-and very slodom into the hands of an
independent purchaser.

The relief decree in the o,,krr ('heroical consent order directed such a partial
div,.stiture.U looker had purchased I)urez Pla,:tt(s & Chemicals, Inc.. the largest
producer ,if phenolic molding conipounds, then purchased the phenolic molding
a,.sets of Monsanto Chemical Co. The consent order ,-ailed for the divestiture of
tie machinery and ejtipimetit iurchased front Monsqeito. In addition, an attempt
wa-. made loy the FT to enhance the Iossible suce..t of this partial divestiture
iy ordering Ilooker to aid the purchaser with engineering assistance, customer
lists, and a six-months supply of lump resins at Hooker cost.

14 Trtlmony of Emanuel Celler, Hearings on Leisiation Affectlnr Sections 7. 11, and 15
nf the Clayton Act Before the Subcoems. on Antitrurt and Monopoly of the House Comm.
on the Judiriary. R"th Cone 2d SPe-.. at 154-155 n. 4 (1958).

1,Iooker Chemical. 59 F.T.C. 254 (1961).
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But "motbering clauses" such as this are poor substitutes for directing Hooxker
to divewt a going phenolic molding compounds business of sufficient size and
adequate personnel to enade Its srvival. In .his case, the assets were parceled
out to a small company with insufficient backing, which dropped from the busi-
nesa. The phenolic molding machines are now In the hands of Union Carbide.
'hu. IIluoker acquisitions eliminated two phenolic molding compound producers
and the relief failed to reestablish even one of the independents.

6;ulf Oil's acquisition of Warren Petroleum ab o was settled by a consent order
allowing Gulf to dole out several Iackages of assets roughly thirty per cent of
thie Warren pr(pertiesI to ten different purchasers.' On the surface there is a
jorima favie case that such a relief order would toe Inadequate. In this case, it was
\Varrtun Petroleum, as a medium size independent firm in the poetroleum Industry
(at tmes a thorn to the majors), has disappeared ; W. K. Warren, its able leader,
now sits on the board of Gulf. The partial divestiture enabled Gulf to retain key
persimitel which resulted in Gulf's foothold in natural gas and Its achieving al
alve.industry-average discovery rate for natural gas as well as a moat successful
marketing program in natural gas."T

()f thio,-e as.4ets divested.one petrohcemical plant went to Jefferson Chemical
('iroration, Inc.. a firxu fifty percent owned by Texaco. The cluster of assets
which t(,inanded the largest price in the divestiture order, oddly enough, a
gr,,up 4f tank cars which Gulf may have been glad to sll, went primarily to
General American Transportation, one of the largest lessr of railroad cars
trA'l'X buying over S 5 percent of these cars). Almoiat half of these were then
lease('. lack to Gulf. The three butane gas piroperties to bie divested commanded
the s c,,nd largest price in the sale they went to the Therm,-Gas Cornrwny
which has since been acquired boy Mid-American Pipeline Co. The Midland
(;aoline processing plant at (,,nroe-. Texas, was purchased by Champlin Oil &
Relining ('o., later alts(orted tby the Celanese Corporation. The remaining assets,
less than four percent of tl~e original Warren properties, went to small independ-
wits in the petroleum industry. No part of the order resulted in another iade.
1wridtteit c 'et(r .of iniliativt being added to the lctr(ileuln industry to relplace
Wrren.

l'erhlmps lhe extreme exaijl .', f neatly carving out only those assets of com-
lotitiO overlap came in the Sctill consent settlement." Atmung the general hook,
pin. and eye products produced by I)eIong Hook & Eye, the acquired firm, were
,,Ifty and con mon pins. Spififcally these were the only notions also produced

),y S(Cov!! 1 . H(,nef,, S(-vtll argued it should retain all of the assets and personnel of
IAeI,,ng. including its manufacturing plant, lout divest those I)elxong machines

;,i'ialile of producing common and safety pins and not use the I)ebong plant in
the ftnre to produce such poins. The FTC accepted their argument. Since the sale
%,.x to e made in ninety days. it was unlikely that anyone would or could pur-
chase these Iin machines unless they were already In the pin business and had
a r(iif to, put over them. In fact. the Star Pin Company bought the handful of
nmarhiiieq, the value of which amounted to less than five percent of the purchase
llri,(1( (if the I)elong business.

After the Soot-ill settlement the TC fought a long legal battle with the Brilln
Manufacturing Company since acquired by Purex Corporation) over its 1l57,
rlunsititn of Williamns Company, a manufacturer of industrial steel wool.'
Brillo was and is a manufacturer of both industrial and household steel wool.
'sing the Seorill settlement as an example, Brillo's counsel was able to convince

tire FTC that. ,ince Sc,-rvill could retain the l)eIong factory as long as it did not
nnitufa.t nre the specified pins therein, Brillo should lie ale to retain the
Wlt:lnirrn,, factory as long as it refrained from producing industrial steel woo-il
herein -- ,ir ie industrial steel w(,ol wa the only area of competitive overlap
t"% lxt Brillo and Villiam, The FI' azrevd : their order of January, 19(4, called
f.,r : art ial div %Ptttre liioel to all thle Williams' a,,etq. customer lIists, and
tr,,ide in rks. but with the xi''epti,,n of the plant. machinrery, arid fixed nssets.20

" oilf ()tl ("n ,5 ")I T.(". OMR (106M).
q(. 1o2 Gulf Oil Corp. Ann. Ra-p. 7; 105 Gulf Oil Corp Ann. Rep. q
16%r(tlil PA FTC 260O (191%6)
Rrlllo We, Co. Docket No. AA57 (FTC. July '41. 1. )V
j r-i,,ondent'% Proposed Order. (Rept. 26. 1961) Brilln Mfg. Co . Dcket No #.7,7 1 FTC"

.,lv '11 V I). Thls order Is d~erihed in BNA ATTR 14 :A-12 If It gr- p- !Iten ,.1
r,-a rf tbe decree to keep Brillo'p capacity In Induptrial steel wooi constant, thl, wne n-it

r I!!-h-d ,r th e order stince the manufacturing facilities are l1iterchanngeib,- !n.r',Aen
!, m,l d Industrial itemI wool.
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As in the case of Scovill, this type of order probably precludes divestiture
to anyone except those who already have manufacturing facilities ready to handle
the Williams' business; that is, the order In effect necessitates a horizontal di-
vestiture to someone with excess steel wool production ready to take over the
marketing function. That is what happened.

Partial divestiture has been ordered on the theory that the anticompetitive
effects of the acquisition are eliminated if the acquiring firm does not use the
acquired firm to produce products ip the area of competitive overlap. But un-
fort n lately, in practice, partial divestiture generally seems to preclude the
establishment of an independent firm. All too often, divesting only the assets of
some line of commerce necessitates their sale in a horizontal manner.

As a result there is much to be said for establishing as a general relief principle
the divestiture of all the lines of commerce acquired in an acquisition which
violates Section 7 in any particular line. The point is well taken that

. . . preservation of competition depends on the survival of effective
competitive units, not on isolated products in isolated geographical markets."'

At least the burden of proof should rest upon the respondent to demonstrate
that his proposed partial divestiture order will result in a viable independent
company. The respondent purchased a company, not a series of isolated lines
of commerce any one of which can be readily divorced from the going concern.
The test is whether the order is likely to restore a viable firm producing in that
relevant market where the violation was found. Thlo test does not eliminate the
pos-sibility of partial divestiture-but practice indicates that disgorging the fLrm,
ats it once operated, better assures the chances of its viability and independence.

Another disturbing aspect of partial divestiture bears mention. Not infrequently,
a partial divestiture will be of de m4nimia proportions. Whether this is an in-
tended or an unforeseen result is uncertain. At any rate de mtnimfs divestiture
not only does not extract enough assets to establish the desired new entrant, it
has no procompetitive effect at all Telative to the r.cquisition challenged by the
Government. Usually these settlements of de minimis proportions are found in
c(,'.Wclt decrees.

For example, the Scovill divestiture consisted of $47,000 worth of pin machines
from an acquisition costing almost $1.8 million. The Antitrust Division frowned
upon Hertz's acquisition of thIrty-seven motor vehicle renting agencies costing
approximately $40 million. The complaint called for divestiture. Yet, in the 1960
consent settlement, Hertz was only to sell up to 1,000 of its 5,000 cars in the Miami
area (it finally sold 162) and 900 of the 6,000 trucks it operates in the New York
metropolitan area (which were sold and then reverted to Hertz in a bankruptcy
case).2 Jacobs, the Hertz president, was Indeed correct when be stated the
divestiture would have a "minimal effect" on Hertz earnings."

Ryder System, Inc., another motor vehicle leasing company, also was blessed
with it de mmninitts divestiture order after attaining the rank of number two in
the truck leasing business--largely due to the merger route, having acquired some
.4.700 trucks from 1955 to the time of the antimerger complaint." The divestiture
order called for the sale of four hundred trucks in total: 100 trucks to be sold in
b oth Atlanta and Chicago, 75 trucks to be sold in both Dallas and Nashville and
50 trucks to be sold in Memphis. This was lees than five percent of the number
mentioned in the complaint-and even at that Ryder completed only sixty per-
cent of the divestiture order in the year allotted for compliance. In August of
1962. the Chicago requirement was reduced to 60; in July of 1963, the Memphis
requirement was reduced to 44.*

Perhaps the extreme of de inmnmus divestitures in a consent settlement is
found in the ease of Diamond Crystal's acquisition of Jefferson Island Salt Com-
paIny.' Jefferson Island cost approximately $5 million. The divestiture of some
'undeveloped" Seneca Lake property brought $4 thousand from a local resident!
This did little to establish another salt producer! "

"I T'rnpospl Order of Counsel Supporting the Comnlaint and Renaons In Support Thereof -
at 4 (Sitpt. 29, 19611. Brillo Mfg. Co., Docket No. 6557 (FTC. July 31. 1963).

22,p 1 Unitedi States v. Hertz Corp.. BB No. 1444. I Antitrust Division Plpadingr File.
(''mnInt of May 1, 1959 ; Consent Order of June, 1960; and Wall Street Journal, June 30,
19W) nt 4. 'ol. 2.

2 Wrll Atreet .ournal. id.
Ne Ro Vdtpd States v. Ryder System. Inc.. B No. 1564. T Antitritst Divionn Plendine

Pile ('mplinlnt of October 3, 1960, Consent Order of June, 1961. Ryd,'r had 15.500 trucks
at th time of the complaint.

1 qP reorresnondene and pVitlons in Pleadina rile, 4d.
" Diamond Crystal Salt Co.. 56 F.T.C. 818 (1960).
2This was not the only provision of the order: but it was the only divestiture provision.
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The handling of improvements
So far, unscrambling and partial divestiture have been discussed as barriers

to the asset restoration necessary for effective relief. Still another barrier has
been the controversy over the disposal of post-acquisition improvements to the
acquired company. The controversy, briefly expressed, is this. Assume firm A
acquires firm B in violation of Section 7. Assume further that before or during
the Government suit firm A adds substantial improvements to Its B plant. Query :
should (and there is the legal question of "can")- the Government order divesti-
ture of firm B with its improvemnents?

It the relief is to restore firm B as it existed before the acquisition, then tLe
improvements should not be included in the relief decree, some would argue.
If firm B in its unimproved condition were sufficient to cause a Section 7 viola-
tion, divestiture of it sans Improvements would be adequate relief.

Two points can be made to rebut this line of reasoning. Fh-st, in a dynamic
market the reestablishment of firm B as it existed at the time of acquisition,
some five or ten years later, may not make technological sense; restoration to
premerger status might dictate an outmoded firm with no chance of survival.
Second, it is not illogical to assume that if the firm B had riot been acquired, it
would have added certain improvements itself; thus restoration of firm B in a
meaningful premerger sense requires that it be an improved firm B that is
reestablished.

In the first litigated decision which required divestiture of a large firm, the
FTC directed Crown-Zellerbach (hereafter Crown) to divest itself of the St.
Helens' properties along with such improvements needed to insure the viability
of the new St. lelens." Since Crown had poured more than $14 million into
St. tlelens, it took the position that the FTC could require only the divestiture
of the original assets." In this case the FTC succeeded in obtaining the eventual
divestiture of the improvements to St. Helens arguing that ". . . the hroiad pur-
jx)Se of the statute cannot be thwarted merely because respondent has com-
mingled its o',n assets and those of the acquired firm." I The ninth circuit
affirmed this order and Crown's appeal to the Supreme Court was denied.,"

But the issue was far from settled by the Crown case and has cropped up again.
In the Reynolds case. the FTC ordered divestiture of the florist foil acquisition
found to violate Section 7 as well as the building Reynolds had built to house
the company., At the time of the acquisition the assets were housed in a leased
building. But the Court of Appeals for Washington, D.C. did not agree with the
FTC's order in toto:

That date (1956) marks the violation and on this record delimits the
properties to be affected by the government's decree. After-acquired prop-
erties are not relevant, except In the case where they represent reinvestment
of capital realized from the sale of property Included in a forbidden acquisi-
tion and replacement of that property.'

What are the implications of this line of reasoning? There are three, which in
certain situations, could preclude effective relief or nullify the intent of the law.
First, as was mentioned before, divestiture of only the acquired assets, several
years hence sans improvements, does not enhance a potential customer's view
of the assets. In other words, who wants some aluminum foil machines without
a plant to house them? The result in the Reynolds-Arrow case: no divestiture
was ever accomplished.

A second obvious ramification of this reasoning: carried to an extreme, it could
prevent divestiture if the improvements were made in such a manner that they
could not be separated from the acquired assets.'

Finally, barring the divestiture of post-acquisition improvements allows a
firm to enter a market externally in violation of Section 7, extend the litigation
process, in the interim construct new facilities using the acquired know-how, and
then divest the old acquired facilities at the appropriate time. Perhaps, by that
time, they would be ready for abandonment anyway!

"Crown 7ellerbach Corp.. 54 F.T.C. 769 (1957).
3 Responrlent's Reply Brief at 29. Crown Zellerbach Corp., 54 F.T.C. 769 (1957).
"C: -vwn Zellerbach Corp., 54 F.T.C. 769. 807 (1957).
31 Crown Zellerbach Corp. v. FTC, 296 F. 2d 800 (9th Cir. 1961), cert. denied, 370 U.S.

937 (1962).
2 Reynolds Metals Co.. 56 F.T.C. 743 (1960).

sa Reynolds Metals Co. v. FTC. .09 F. 2d 22..251 (D.C. (ir. 1962).
56 This was. I suspect, a factor in the substantial weakening of the Scott relief decree.

Sentt Paper Co.. FTC Docket No. 6559. Cf. Commission Order of June 1, 195" (d.scribed In
BNA ATRR 12: A-3) with a Modified Order of May 8, 1964 (described in BNA ATRR 146 :
A-20).
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To illustrate: Union Carbide desired to enter the polyethylene film business
which they did in violation of Section 7 by acquiring Visking Corporation in
1956.3 Seven years later, the three Visking plants were dishonorably discharged
from Union ownership. But in the meantime Union built a new plant to produce
polyethylene film which it retained-though it was clear that the new plant was
an integral part of Union's Visking division."
The buyer problem

The relief problem does not end with the solution of "can we divest?" and
"what should be divested?" Then follows: "To whom do we divest?" This again
is not a new problem in antitrust reliefY But the increase in divestiture orders
due to the Celler-Kefauver Act has made it more common.

What sort of buyer meets the relief criteria outlined above? A buyer who will
operate the divested firm suocessfully and independently. Unfortunately, these can
be rather contradictory criteria. For the buyer who can generally assure success is
all too often one who does not meet the independence criterion, for example, a
buyer already established in the industry of the divested firm. In short, it may be
hard to find a wealthy individual (or group) interested in taking on the uncertain
financial support of a firm which has not been on its own for some time in an
industry in which the buyer does not already have financial or managerial ties.
Our ideal buyer for divested assets would be a man in his middle forties, the
possessor of substantial liquid wealth unlinked to corporate ties, having a sound
knowledge of financial principles, a streak of business "maverick" in him, and
the good sense to hire the most able of management to operate the divested
facilities.

These are stringent criteria. But the buyer criteria are not so stringent as to
preclude ideal divestiture. In the Spalding-Rawlings, National Sugar-Godchaux,
and American Radiator-Mullins acquisitions, divestiture seems to meet these
requirements exactly. Independent firm were reestablished, backed by money
independent of the markets involved, and the firms stocked with adequate man-
agerial talent. The Spalding divestiture probably best meets the standards for
successful divestiture: the diventer firm, the Rawlings Company, was purchased
by a group of private investors headed by Burns, former president of R('A:
the group then retained the managerial services of Carr, former president of
Rawlings."
Finding any buyer

Why are there not more successful relief orders like Spalding, et al.? In some
cases divestiture fails when no buyer can be found. Diebold claimed it could find
no one to repurchase its unlawful acquisition of IHerring-11all-Marvin and the
divestiture order was dropped. Lucky Lager's acquisition of Fisher Brewing
Company was allowed to stand in spite of a consent order to the contrary when
Lucky luckily could find no buyer.

Maremont retained possession of Saco-Lowell when the divestiture order was
declared null and void after two years of

. . . bona fide and exhaustive efforts to carry out the divestiture provi~ion
. . . it appears that, notwithstanding such efforts, the divestiture provision
cannot be carried out."

In a similar vein the FTC rescinded its divestiture order against Reynolds foil
machine, when Reynolds wrote ". . . no prospective purchaser has even shown
enough degree of interest . . . even to bring about the commencement of a
negotiation regarding price." , Reynolds, in a certainly novel line of argument,
then proposed ". . . going out of business as an acceptable method of divestiture
find one most likely to achieve the ends sought by the Commission. . . ." "1

Though the Commission adopted Reynolds' proposal, it is not at all clear exactly

= Union Carbide Corp.. 59 F.T.C. 614 (1961).V Answer Brief To Respondent's Appeal Brief at 57, Union Carbide Corp., 59 F.T.C. f114
(1O111).

37 See (eorge E. Hale. Trust Dissolution: "Atomizing" Business Units of Mlnnrpnl1stie
4ize. 40 Cohim. L. Rev. 629 (1940) ; Philip Marcus, The Impact on Business of Antitrust

Dperees. 11 Vand. L. Rev. 316 (1958).
,A Wall Street Journal. Au . 19. 1963. at 7. eel. I : Sept. 5, 193. at 14. eol. 1.

United States Y. Maremont Automotive Products, Inc., BB No. 1453, I Antitrust Dlvi.
slon Pleading File. Order of Jan. 3. 198,3.

"' Letter from Reyvnolds Metals Co. to the FTC, Jan. 16, 1963, at 5, Reynolds Metals Co.,
5, F.T.C. 743 (1960).

,1 Id. at 7.
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how this type of order "... would enhance the competitive situation the Com-
mission is desirioua of maintaining in the florist foil industry." "

In Hertz, Ryder Automatic Canteen, and others the problem of finding a
buyer-ani buyer-has hampered divestiture proceedings.

Finding the right buyer
A different shade of the buyer problem occurs when a prospective purchaser

Is found but the purchaser is unsatisfactory-usually for one of three reasons.
First, a sale to the prospective purchaser may not alleviate the trade restraint

found objectionable in the original acquisition. This would generally be the case
if the divested assets were sold horizontally to an important rival of the divesting
firm. This has occurred several times.

The purchaser of the bulk of the Hazel.Atlas Glass Company, acquired by
Continental Can In violation of Section 7, was the Brockway Glass Company
the fourth largest producer of glass products. Its purchase of Hazel-Atlas cata-
pulted it to number two in the glass industry." Had Brockway been the original
purchaser of lazel-Atlas, this merger would have been a likely candidate for a
Section 7 complaint!

The sale by Crown of St. Helens to Boise Cascade could hardly be classified a
rousing choice of buyer. Boise Cascade had substantial timber holdings In the
Pacific northwest and was committed to entering the paper industry on a large
scale." Part of its growth has been via the merger route; by 1963 it advertised:
"Paper Is Now Our Biggest Business." ' The opportunity to purchase the St.
Helens property eliminated substantial potential entry on its own in the form of
new capacity by Boise.

A second factor which would make a buyer unsatisfactory occurs when the
buyer is not truly independent of the divesting firm, or some tie would still exist
between the divesting and the divested firms. An example would be helpful to
illustrate this.

Brown seemed reluctant to sever all ties with Kinney after the historic Supreme
Court decision wnt against them. They pushed for a divestiture order which
would allow the Kinney management to retain their stock in Brown arguing that
preventing thL ". . . would work an unnecessary hardship on innocent third
parties who are presently in the Kinney organization and who own Brown
stock." "

In Union Carbide's first attempt to sell Visking. they developed a sales agree-
ment which would have enabled them to keep all but one of the Visking patents
and divide sales territories between themselves and the purchaser.'

The Crown divestiture, which fell short on finding an acceptable buyer, also
established rather close ties in production and marketing between Crown and
Boise. Thus, In this case, the ill effects of an unsatisfactory buyer were coin-
pounded by a sales agreement which established ties of mutual interest between
the firms Involved. For example the Agreement of Purchase and Sale, dated
May 8, 1963, between Crown and Boise allows Crown to continue operating one
of the three paper machines at the St. Helens location until either 1969 or 1972
when It is to be taken over by Boise; Boise is to supply Crown with pulp for this
machine; Crown will retain cutting rights on the St. Helens timber for another
flve years; and Crown will sell about half of the paper produced by the two
machines purchased by Boise for the first four years after the divestiture. This is
all done, according to Crown's president Sinclair, to ". . . protect the interests of
the mill's employees, the community of St. Helens, customers supplied by the
mill and Crown Zellerbach stockholders."" Not that any or all of these arrange-
ments are per se wrong--only ties such as these can become the type that hind.

So far the problem of finding no buyer and the problem of finding an unsatisfac-
tory buyer have been mentioned. Briefly the reader might be reminded that a
part of the unsatisfactory buyer problem is the non-viable buyer; that is, the

"t better from Reynolds Metals Co. to the FI'C, Dec. 27, 1965, Reynolds Metals Co., 56
F.T.C. 74.1 (1960).

43 See 1964 Brockway Glass Company Ann. Rep. at 7 ; also Wall Street Journal, June 17.
1965. at 12. col. 3.

" 1957 Boise Cascade Co. Ann. Rep. at 2.
"14. at 1.
"Defendant's Suggestion as to the Form and Content of Proposed JudgmPnt. Dee. 10,

1959. at 4. In United States v. Brown Shoe Co., BB No. 1200, III Antitrust Division Plead-
ing File (1959) fvaderlining "tlne].

47 Memorandum to Bureau of Restraint of Trade from Bureau of Economics. Re Sale of
Vlsking to Ethyl. Oct. T. 1963. at 4-5. In Union Carbide Corp., 59 F.T.C. 614 (1961).

48 Wall Street Journal, April 13, 1964, at 11, col. 2.
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purchaser for the assets is found; he is independent of ties with the divesting firm
and the relevant market involved, but shortly after the divestiture he fails. This
happens with some frequency-for example, in Hooker Chemical and ,Hertz .This
failure could be due to the nature of the assets divested; at this time some of them
are not always the most modern, particularly in cases where the divestiture oc-
curred more than five years after the acquisition.

Where does this line of thought lead? The buyer problem consists of finding an
independent and likely-to-be-viable purchaser. Often, however, no purchaser can
be found or, if found, the purchaser is unsatisfactory. We now turn to the ques-
tion: Why can a satisfactory purchaser rot be found every time?

That the market for corporate control is imperfect is one plausible reason.
However, anyone who goes through the correspondence between a divesting
firm (or its agent) and inquiring brokers and firms cannot help but be impressed
at least by the sheer number of inquiries. Even as unlikely an asset as a salt
plant in Utah drew 207 different Inquiries. Prospective purchasers ran the gamut
from a power boat company to a tourist lodge.'

At times, as was mentioned above, the package of assets being offered is insuffi-
cient to form a new firm or so outmoded as to be unattractive to any existing
firm. Perfecting the market for corporate control would not, for example, have
made Maremont's muffler manufacturing facilities less obsolete or put a roof over
the Reynolds' foil machines.

In addition there is evidence of a certain (rather understandable) recalcitrance
on the part of some sellers to comply with a divestiture order. It is beyond the
,seope of an economic study to prove bad faith on the part of some divesting firms.
But sonie of the cases seem rather blatant. In one case, letters such as this were
not uncommon:

I can understand Leslie Salt Company's reluctance to provide a prospec-
tive purchaser with the Plant Income Statements. especially if not doing so
might result in the plant not being sold during the period specified by the
Federal Trade Commission.'

One unidentified telegram to Attorney General Kennedy contained this plea:
"('ontltnntal Moving All Key Personnel From Omar Plants in Order To Dis-
cmrage Sale of Omar, Inc. Please Investigate." 51

'nion Carbide, when asked why It did not publicize the Visking plants it was
to divest and in response to the implication that this might demonstrate a lack of
effort on its part, had this unusual reply: "It would be impractical because such
advertising would only attract large numbers of curiosity-seekers hopelessly un.
rii'11fled to purchase and operate the business." "

This sort of strategy, If not evidence of a lack of effort to divest, does put Union
in the position of being alile to contact onbl those buyers It prefers to buy Visking.
ft tithrr words, closely linked to the rwrohlem of the divesting firm being balky inftz divotfitirP efforts. is the possibility of itq selecting a buyer it prcfdrs to own
th- iiropertles to be divested.

A, a general rie, having resolved Itself that divestiture is inevitable, it Is In
the divestinuy firm's Interest to seek out or favor a buyer who will either he co-nnerative. phlegmatic in hiq rivalry, or destined to fail. It Is in the puhlie's interest
thpt the huer be Independent. a business maverick, and destined to succeed.
Convetiently. effective antimerver relief rerutlres that the authorities not give the
companies involved free rein in this selection.

There i, evidence that companies have attempted to select the btyer in their
Intr,est. T'nton ('afrlide presentedd Teaeo. Socony. Continental Oil. then Celanese
to the Commi.sion as prns1ective purhaqers of Visking. In the Crown ease:

Crown apparently pursued only Boise until we demanded that it onen
negotiations among potentials we selected from the total list it had furnished
us 1of all persons who had made any Inquiries about St. Helens."

An investigation by the FTC, ".. . revealed what had been surmised: that Crown
had discouraged negotiations with others .... #1 44 One wealthy businessman, with
no ties In the paper industry but with a reputation is an aggressive competitor,

Com pliance Reports in Leslie Salt Co., 59 F.T.C. 1278 (1961).
Leslie Salt Co., 59 F.T.C. 1278 (1961), in 8220-3-3-2-2, Exhibit 123.' This telegram concerning Continental Baking Is dated July 30, 1962 and is in the files

of the FTC." Statement of Union Carbide to FTC. April 25, 1963, at 12, In the files of the FTC, in
Union Carbide Corp., 59 F.T.C. 614 (1961)." Memorandum to the Commission from the Bureau of Restraint of Trade at 3. in CrownZellerhmch Corp., 54 F.T.C. 769 (195T).

"Memorandum. id. at 6.
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complained that Crown "had ignored his possible interest in purchasing St.
Helens." 0

In private correspondence with the author, concerning a case which must
remain unidentified, one party close to the sale wrote:

At the time that we were negotiating for the purchase of this plant,
another . . . firm . . . was also interested . . . [the diverting firm] seemed
to favor us as the buyer [since] the (other company] is known in the industry
as a particularly destructive element as far as prices are concerned, and we
were at least an unknown."

V ?c marketing order
The marketing order was rather briefly mentioned earlier. Its use has been

comimon in antimerger enforcement.
The marketing order, as the term is used here, is a relief decree which directly

involves the government in the determination of the firm's marketing mix. This
is in contrast to a pure divestiture order which leaves the divesting firm free to
follow its own post-divestiture course.

Generally, a marketing order will dictate some aspect of a firm's price, product
or customer selection policy for some period of years. For example, such an order
might direct an integrated firm producing and converting Product X to sell 50
percent of its output from its first stage to nonintegrated converters at book cost
plus 10 ircent for a period of five years; the rationale being that such an order
a.tsures the nonintegrated converters of a source of supply for five years and
prevents the Integrated firm from supplying only its own converter, foreclosing
the others. Bluntly, then, marketing orders call for governmental regulation of
some part of the acquiring firm's marketing mix.

''o an extent, a ten- or twenty-year ban on future acquisitions without govern-
mnt approval meets the criteria of a marketing order. It puts a restriction on
the firm's marketing mix by cutting off a possible avenue of product or capacity
expansion and involves the government's participation in an external expansion
d ,h. lin. But in this section we are more concerned with the Implications of
marketing orders of a different type or degree. Those marketing orders which
tiring the government Into price and customer selection policy in a direct and
nman!dgfmil sense are the ones considered first. The orders containing a future
ban on acquisitions will be taken up later.

To begin with, it should be stressed that the marketing order is a deviation
from the Ideal of antitrust enforcement. The aspect which makes antitrust en-
forceiment palatable to the libertarian is that the efforts by the government to
enforce free markets supposedly will not involve the government in detailed
regulation of markets. As Kahn put it: "The antitrust laws involve the Govern-
ment In no entrepreneurial activity proper and require no detailed review of either
basic investment or run-of-the-mill business decisions." " Perhaps Kahn might
have included the words "should not" before "Involve."

From a purely practical point of view, there is ample historical support for
avoiding this soft of order. In the complex Hartford-Empire decree, where mar-
keting orders were substituted for structural relief, the Supreme Cotirt Installed
a (cmplex renilatory scheme of compulsory patent licensing. "reasonable rates."
and complicated credit arrangements. The scheme was so complex that alt of the
('(mpafnl"e involved decided to form a committee to work out the diflcultie.4
coming themselves! 98 Such an arrangement is hardly conducive to Independent
rivalry !

In the motion picture industry Marcus tells us:
The problems that arose in comnection with these Judiments were. in the

annals of the Antitrust Division. unique in nimelwr and complexity ...
"inee 1949. there has been no time when the Diiion has not had several
problems to wrestle with which have stemmed from the ju(gments. Ahmt
two-hundred sections of corrrspon(lenee on the average of ome and one-halt
immhes in thickness have been spawned from the judgments. For one lengthy

Prvtvo 'orrev.pondencep with author of January 1A. 1967.
"v Alifred E. KAhn. Standards for Antitrmst Policy. 67 Harr. L. Rev. 2R (1. 53). Rlprlntpid

In R,.adings in Industrial Organization and Public Policy. 354 (Richard D. Heftebower &
(Thnr'e A%. qtnck~n0. Msq.. 15

" 4,, Slmniind Tlmbere. Equitable Relief tinder the Sherman Act. 19.50. I. Ili. r,.F.
W17-3.4 - e ntso the excellent dissent of Justice Rutledge, Hartford Empire Co. v. United
,tilto-4. 324 U.S. 570, 575 (1945).
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period, at least one-third of the entire correspondence of the Antitrust
Division was in the motion picture field. Amendments to the judgments have
exceeded the original judgments in size. In number they have been legion."

In 1940, when Wendell Berge headed the Antitrust Division, he complained
that the policing of such decrees was "highly difficult," that proof of noncom-
pliance was "as difficult as proof of a new equity suit," and that often lawyers
can so skillfully guide the companies involved that they accomplish what they
want "without technically violating the decree.""

Consequently, on both theoretical and pragmatic grounds, there Is a strong
prima facie case against marketing orders. The Court spoke wisely when it said:

The object to be sought, for the convenience of the parties as well as the
Court, is a decreee which will embody the necessary elements of suitable
relief and require a minimum of supervision by the Court and reports and
data by the parties."

In spite of this, they are often used in antitrust enforcement as a substitute,
albeit an imperfect one, for strueturaLrelief. There still exists the attitude, even
among lawyers working for the government, that divestiture is a harsh and
radical remedy: it is better merely to substitute some injunctive order directing
the respondent to behave in a certain way, subject to governmental scrutiny.

Of course, this notion is false. Divestiture is a conservative remedy since it
eliminates the need for the close regulation of future marketing activities.
Unfortunately this line of reasoning falls on some deaf ears.

What has been the forn of marketing orders in Section 7 cases? Some have
been distressingly complex. The American Cyanamid Final Judgment of August,
1962, involves morerthan ten pages of marketing orders too lengthy to summarize
here." They Include such protective stipulations as enjoining American Cyanamid
from increasing its production of melamine beyond thirty million pounds per
year for a specified time, various patent license clauses, and purchasing require-
nients. The court opens the door to becoming a regulatory commission for Ameri-
can Cyanamid. Should American Cyanamid feel the price it pays for melamine
it must buy from other producers is "oppressively high," it may petition the
court which will (somehow) determine if the price is in fact "non-competitive."

In the Simps m Timber case, a consent order directing the marketing of red-
wood timber was entered in place of reestablishing the acquired firm.u This case
is one of many which point up the supposed rationale of a marketing order. The
fourth largest seller of redwood lumber and lumber products acquired another
sukstantial seller of the same products. In the consent decree negotlation.g,
Siimpson probably argued as follows: "The primary restraint you are worried
about is the possible foreclosure from the redwood timber market of non-
integrated lumber product manufacturers with whom we compete horizontally
and have sold lumber to vertically. To protect their supply of redwood lumber,
we will agree to sell to them at reasonable prices 500,000,000 board feet 4f red-
wood timber over the next decade or so. This assures them of a source of timber
supply and the sticky problem of divestiture Is eliminated; we can all go home."
To many, this line of reasoning must be appealing; at least it was to the powers
that be in this case. Thus Simpson presently is to sell not less than 35,000,000
board feet of timber per year to a select list of buyers until sometime in the
1970's at prices "less than $20.00 per thousand board feet for stumpmge, plus 8%
per annum compounded from January 1. 1961, to cover actual carrying costs,"
plus the logging costs if done by Simpson.

There are specific hazards to this decree--which In general, apply to all such
orders. Who in Washington is going to see that the order is enforced? Is it left
to the good faith of Simpson? This is the sort of decree which any accountant
and lawyer worth their timber could evade-and that is no reflection on Simp-
son's compliance. -Finally, there is a great risk, as will be pointed out shortly,
in attempting to "peg" how a market should work several years Into the future-
which is what this decree attempts to do by allocating a certain portion of timber
to a certain group of customers for a certain length of time at prices supposed to
he reasonable both now and several years hence. As it turned out, thus far

'. fnrcvs. *upra note 37. at 323 -, x" also the order In United States v. American Can Co..
1OAIl Trsdre CAS 62.679 at 71.277 (N.D. Cal. 1950).

4' Wend"li Rprce, Some Problems in the Enforcement of the Antitrust Laws, 34 Mich.
L. Rpv. 4139 (1940).

*1'nited Statex v. Pullman Co.. 50 F. Rupp. 123. 136 (1043) riinderlinIngmInel.
"T'nited States v. American Cyanamid Co., 1964 Trale Caq. 71.166 at 79.629 (R.D.N.Y.

190,4 1.
*1 Simpson Timber Co., 60 F.T.C. 43, 51 (1962).
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Simpson has so exceeded its quota to the designated group that what it is
directed to do in this part of the order would obviously have been done
voluntarily.

Other examples of relief orders "pegging" what are supposed to be competitive
market arrangements in lieu of divestiture are: Prehler was to buy 22 per cent
of the electrical insulation products it distributes from manufacturers other than
5M.M for five years ; Diamond Crystal, in another Involved marketing order,
must offer 30 per cent of the IA)ulslana rock salt from its acquired facility to "all
other lrolucers of salt for sale who do not have resources and facilities for the
production of I-Auisiana Rock Salt" for a period of ten years in place of reestab-
lishing the company ; International Paper eaii retain Long Bell Corporation pro-
viding it sells 40 per cent of the output of a new paper and b)ard mill (it was
tlhen building) to nonintegrated wholesalers and converters for ten years at
"standard prices" ; General Shoe avoided divestiture in part by agreeing to
purchase a certain percentage of the shoes sold by its distributors from other
nminufacturers.' )ne PTC official admitted that such orders would require a
"fill-tihe staff member to Imslice."

How do these orders "work out" in practice? Since many of them involve
consent decrees, that question Is difficult to answer, due to the paucity of data
in these settlements. However, there are some limited data on the efficacy of
these decrees. '[ihe data do not make a strong case for the government's ability
to predict "what the market should be like."

In the Gulf-Warren consent decree Gulf consented to offer a certain portion
of its l,I) gas to "Independent non-major refiners" or "independent non-integrated
lpetrocheinical manufacturers." This was done to "protect" some firms which
w'ere customers of Warren, to insure that they would continue to be served. One
of WVarren's major customers of 1I, gas was Texas Butadiene and Chemical
(i'iminy, one of the independents as defined by the order. In 1962, Texas was

acquired by a subsidiary of the Sinclair Oil Corporation; all sales thereafter to
Texas, who still desired to purchase LP gas from Gulf's Warren subsidiary, were
now classified as sales to a "major." In order to meet the established percentage
requirement, based on past sales which of course included Texas as an indc-
pcinelnt, Gulf would be forced to discontinue these sales, Texas forced to find a
new source of supply.

Gulf was unable to meet Its percentage requirement of natrual gas to inde-
pendent refiners as directed in the order. Here again an unforeseen factor in a
dynamic market nullifies what, if any, merit the percentage order had originally.
(Gulf consented to sell a certain percentage of its natural gas to independent
refiners. As in most marketing orders of this type, the percentage was based on
that handled by the acquired firm prior to its acquisition-then extrapolated into
the future as if there is some magic aura about that percentage to which the
market should always conform.

But some markets change, and the market for natural gasoline changed after
the acquisition. Natural gasoline sold to independent refiners was used as a
blending agent to increase the volatility of motor fuel. But since the octane re-
quirements of motor fuel Increased (luring this period, natural gasoline, with its
low octane rating, fell into disfavor with Independent refiners who switched over
to a high gravity condensate. Gulf, ordered to sell so much natural gasoline to a
certain class of customers, found the bottom to have dropped out of the market."

Another example of the inability to extrapolate from past market shares to
what future market shares "should be," occurred in the Lucky Lager order.
Unable to divest Fisher Brewing Company in the allotted time, Lucky was
permitted to retain the Fisher brewery. At the time of the acquisition, Lucky
had 12 percent of the Utah market; Fisher had 39 percent of that market. Con-
seqeuntly, a rather unique, albeit Illogical order Was entered on the theory that
the anticompetitive effects of the merger would somehow be nullified, If the two
companies were not allowed to sell more than 39 percent of the Utah beer market
combined. However, Lucky found it could not continue to operate in the Utah
market with this restriction; for financial reasons it would have to withdraw if
the order were not altered. The percentage requirement was dropped when its
results became apparent.

0 Compliance Reports, in Simpson Timber Co.. 60 F.T.C. 43 (1962).
"See respectively, Minnesota Mining & Mfg. Co., 59 F.T.C. 821 (1961) : Diamond Crystal

Silt Co., 59 F.T.C. 818 (1960); International Paper Co.. 53 F.T.C. 1192 (1957) United
States v. General Shoe Co., 19id Trade Can. f 68.271. at 71.227 (M.D. Tenn. 1956).

"Compliance Reports, in Gulf Oil Corp., 56 F.T.C. 688 (1960).
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Recall the Brillo order of partial divestiture discussed earlier; Brillo divested
only the business but not the production assets of Williams which remained with
Brillo providing they were not used to produce industrial steel wool. In addition,
this marketing order was entered:

It is further ordered that from and after the effective date of such divesti-
ture, respondent shall refrain for a period of five years from selling industrial
steel wool to customers of The Williams Company excepting that respondent
may continue to sell industrial steel wool to any customer it served in common
with WiIliams as of July 5, 1955, providing the maximum unit annual
,iuantity sold to each such common customer does not exceed the total unit
quantity which respondent sold to it in the twelve months immediately
preceding July 5, 1055.'

In other words, if Brillo sold 1,000 units of industrial steel wool to a customer
served by Williams In the twelve months preceding July, 1955, it could not sell
moire, than 1.000 units per year to this customer for five years thereafter-and
what it does sell must not be made on the Williams machines. Clearly, the order
is desiged to be protective.

However. this order, as is the case with others, had to be changed. The Williams
bHishinss went to the J. II. Rhodes Co. which found it was unable to supply all of
the ,ild VtIlhIins' customers-which is understandable since the order did not
enable Rhodes to purchase any extra steel wool machines. The old Williams
customers were unable to go to Brillo due to the marketing order; in addition,
since the machines were not to be used to produce industrial steel wool, Rhodes
was unable to go to Brillo to purchase industrial steel wool to meet his customers
needs. So, in 1965, the order was modified to allow Brillo to produce industrial
steel wool in the Williams' plant to supply Rhodes so that he, in turn, could fill
his customers' orders.
The future ban

There Is another type of marketing order involving the Government in con-
siderably less decision making, but which, due to its frequent and increasing
usage, merits attention. This marketing order is the order barring a firm from
aquiring another firm (in a particular Industry) without prior Government
approval for a given period of years. In the sample of 39 cases used in this
study, 25 (or (4 percent) had some form of future merger ban. All but two
oif the cases in the unauccessful category included some form of ban on future
mergers without prior Government approval.

What (hoes the ban accomplish? First, it does not prevent all acquisitions by
firms under the ban---only those not approved-by the Government. The Govern-
nitent has approved some, though data are not available as to how many. The ban
does not, nor is it designed to, prevent any acquisitions in markets not specified
under the ban.@$

The question of what standards the Government is to use in approving the
merger application of a firm under the ban is unanswered. If the standard Is
close to a per se ban (it is not at present per se,) that is, if it is next to impossible
to secure Government approval for a proposed acquisition In a market where a
future ban exists, then in industries of heavy Government antimerger activity
(snch '-,, cement and dairy products) where several firms may be operating
under such a bain, the market for corporate assets may be diminished. On the
other hand, If the standards applied In approving an acquisition are the aame
as those applied in any Section 7 proceeding, the the ban does no more than
provide the Government with a premerger notification process.

Securing a limited premerger notification process may be admirable and de-
sirahile; but It is not admirable if the premerger notification Is a quid pro quo for
ineffective relief, that is, if the Government secures a future ban without prior
approval in Place of structural relief. Generally where the government has
secured structural relief, the ban was not imposed. But in almost every case
where no divestiture, partial divestiture, or some marketing order was imposed,
the future ban is found.

What Is disturbing about the future ban is the implication that it is a substitute
for structural relief. In at least five Section 7 cases settled in 1966 the FTC

,7 Brillo Mfg. Co.. Docket No. 6eT (FTC July 81, 1963), Final Order, January 17, 1964,
at 2 (mimeo).

" If anything, the ban encourages the firm to make conglomerate acquisitions,
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imposed future bans of five to ten years with no dire.titure ordered," Elman
correctly points out in his dissent in National Tea that :

If National Tea's past acquisitions were unlawful (as 'ie Commission
decision so held) because their likely effect, individually or cumulatively,
was to lessen competition in any market, the public interest requires that
divestiture le ordered . ..

The cnvi'ronient of antimcrgcr cnforcemcnt
Any enuineration of the factors which raise barriers to antimerger relief would

be incomplete without mentioning the political-legal environment within which
Section 7 is enforced and any deleterious effect this environment might have on
the efficacy of the law.

Earlier. the general rule was stated that the longer a merger remains con-
summated, the more difficult it is to unravel. One of the reasons for the lengthy
time span between the acquisition and the relief order is that the adjudicative
process can be so long. The Methuselah of merger cases, the Pillsl)ury fiasco, was
literally litigated to death with the FTC finally drol)l)ing the case after fourteen
years and some forty thousand pages of evidence.'

That antitrust cases take too long is not a new prolposition : the problems of
the "big case" have been explored before--yet still exist. Any lawyer interested
in dragging out a merger case has several excellent examples to draw from. The
Crown Zellerbach case, for example, lays out an exemplary strategy for lengthen-
ing this time span. In the trial records of that case. pages 11 through 1649 are
consumed by pre-trial jockeying for position, correspondence for extensions,
pre-trial conferences, resetting of trial dates, adnmnissibility of evidence, etc.
'These tactics ran out over three years of the judicial clock. All this may he very
necessary and integral to the litigative )rocess: the author is not comlpetent to
judge. But there is no doubt that they lengthen the time span--and structural
relief becomes less probable.

The impact of politics on antimerger relief decrees should not be discounted--
or minimized. A piece of legislation is not always necessary to weaken a relief
decree. In the Union ('arlide relief, a June, 19M1 leltor from one of Louisiana's
senators extolling the virtues of selling the Vtsking lolants to Ethyl Corporation
was sent to the Commission four months later, the sale was allowed. It was said
of Senator Pastore that he ". . preaI'hed antipoverty to the Justice )epartment
and has all but undone the government'ss assault on Kaiser Aluminum & (liemical
Corp.'s acquisition from U.S. Rubber of a wire and cable plant in Bristol, Rhode
Island." "' The divestiture order In the above ease was dropped.'

Political pressure, pIlayed from the poverty and unemployment angles, also
influenced the Continental Can relief decree" and the Justice department's
decisions not to challenge the Firestone-SeiberlIng Rubber Co. and General
Electric-Landers, Frary & Clark acquisitions.
conclusionss

What can we conclude on the general problem of asset restoration as a barrier
to efficient antinerger enforcement? First, that the time span Ibetwen the
acquisition and the divestiture order can, in a dynamic market setting, prevent
or make very difficult the unscrambling of two firms. Second, the so-called partial
divestiture has not distinguished itself for efflcacy. Third, a loose handling of
the divestiture of post-acquisition improvements could afford an economic
incentive to firms to expand in violation of Section 7. planning on divesting the
acquired assets several years hence. The answer to these problems involves
cutting down or eliminating this time span. It does not require some per se rule
regarding partial vs. full divestiture or regarding the divestiture of post-acquisi-
tion improvements. Rather it requires a closer adherence to the principle that re-
lief is a failure if sufficient assets are not excommunicated to reestablish an in-

ft See American Bakeries, FTC Docket No. C-1111 (1966) ; Broadway Hale Storem, Inc..FTC Docket No. C-105T (1906) May Department Stores Co.. FTC Docket No. C-110.
(1966) : National Tea Co., FITC Docket No. 7453 (1966) ; Winn-Dixie Stores. Inc., FTC
Docket No. c-1110 (1966).

(I Elman dissent, March 4, 1966, at 8 (mlmeo) in National Tea Co.. FTC Docket No. 7453
(1906).

BNA ATRR 247: A-18.
J .ames Ilarwood. The Mystique of Antitrust. I Mergers & Acquisitions: The Journal of

Corporate Venture 85 (1965).
ts Businem. Week, Jan. 1. 1966. at 22.
7' NA ATRR 168: A-7.
7B Harwood, supro note 72, at 85.

74-026-76--15
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dependent firm of sufficient size to survive. Normally, this would seem to require
full divestiture including any post-acquisition improvements.

With regard to marketing orders in antimerger enforcement I conclude:
1. The marketing order is considered by some to be a substitute for structural

relief. This Is an error, for the marketing order is a bastard form of antitrust
regulation.

2. As a substitute for structural relief, marketing orders have distinguished
themselves for being Ineffective, difficult and/or costly to enforce, often protective
or anticompetitive In nature, and being in effect a probable bar to efficient resource
allocation.

3. They should be used parsimoniously, if ever.
Concerning those parts of the political-legal environment that hamper the

securing of meaningful antimerger relief, the author cannot express any solu.
tions--only his chagrin.

VI. A CONCLUDING NOTE ON THE MARKET AS A FORCE FOR BELIEF

Examining old relief decrees does not carry one to ebullient heights on the
efficacy of Section 7 relief. Nor is the probability high of Congress passing new
legislation to strengthen the hand of the government in enforcing the antimerger
law. The future course that Section 7 of enforcement will have to steer through
the courts and the Commission is very bright for the prosecutors. But a no better
prediction than the weatherman's "mixed" can be made for securing more
meaningful relief.

In light of this, what solace can the proponent of Section 7 enforcement take?
He can find comfort in the fact that where the angels charged with formulating
antimerger relief have feared to tread, the market mechanism has not always been
so cowardly. Anyone doing research in the problem of relief as it relates to Section
7 violations cannot help but come away with renewed or strengthened faith in the
market mechanism.

Market conditions may so change during a prolonged adjudicatory proceeding
that, at Its conclusion, relief negotiations may seem almost unnecessary, or at
least not nearly so pressing.

For example, in the Reynolds-Arrow acquisition, new domestic entry into the
industry which took place during the lengthy litigation, and the fierce new compe-
tition front foreign oil companies, brought about a steady decline in Arrow sales
from 1960 to 1964 and effectively obliterated any potential market leverage
Reynolds may have had from the acquisition."

While preparing its case before the Circuit Court In the Union Carbide-Visking
acquisition, the General Counsel of the FTC advised the Commission to settle the
case outside of Court by allowing Union Car bide to sell Visking to Texaco. Market
forces were such that the Commission lawyers were skeptical of retaining their
Commission victory on the appeal of Union Carbide.77

In this case the Commission had found a Section 7 violation largely on the
prediction that Union Carbide would be able to drive nonintegrated extruders of
polyethylene film "to the wall" by lowering its own film prices. During the course
of litigation, it became apparent, even three years after the merger, that such was
not going to be the case. Union Carbide experienced a market share loss of ten
percentage points in film resin and thirteen percentage points in film production."
The losses came at the expense of gains by Union Carbide's competitors in film
resins and film production, following the Visking acquisition. Perhaps this offers a
new explanation for some of the weak relief decrees-namely that industry condi-
tions had sometimes so changed that the Government became afraid to press too
hard or else thought that structural relief was no longer as necessary as It one
time may have been.

The above is not in any way to be taken as favoring contentment with the
status quo In antimerger relief. Nor can it serve as ammunition for those who
might argue that anticompetitive mergers should be left to the market mechanism
to undo. The fact still remains that where there is no meaningful cost to violating
the ontimerger law, the law will be broken. Relying only on the market mecha-
nism to undo these mergers would offer would-be anticompetitive mergers the time

M' Petition of Respondent to Reopen Case for New and Additional Evidence or Alterna.
tlvelv for a 1Iehearing and for Modification of Order of January 31, 1960, In Reynolds
MetalR Co.. r6 F.T.C. 743 (1960), aft'd, 309 F'. 2d 223 (D.C. Cir. 1962).

^ Memorandum to the Commission from General Counsel, March 28. 1962, In Union
Carbide Corp., 59 F.T.C. 614 (1901).

" Memorandum, Id. at 6.
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and the opportunity to try and entrench their position against market forces.
Undoubtedly, some would be successful.

More than fifty years ago, Clark wrote that "only from a strife with the right
kind of rules can the right kind of fitness emerge." " Business freedom must op-
erate within a framework of rules, lest the conduct of business destroy the basis
upon which the freedoin rests. Since free access by all to markets of more tban a
few sellers Is essential to preserve business freedom, a rule against the consum-
nation of anticompetitive mergers is indeed logical.

For this rule to be effective, the penalty for its violation must be stringent.
The rule of quick, total structural relief needs to he followed if the incentive to
consummate anticompetitive mergers is to be minimized.

THE ANTIMERGER LAW: PYRRHIC VICTORIES

APPENDIX

DEPARTMENT OF JUSTICE AND FEDERAL TRADE COMMISSION CELLER-KEFAUVER CASES BROUGHT THROUGH 1960
AND EITHER WON BY THE GOVERNMENT OR SETTLED BY CONSENT BY 1955

Year of
Case No.' filing

Year of
terminationDefendant

17-DJ ...............................
18-0) ...............................
19-DJ ...............................
20-DJ 2 ..............................
21-DJ ...............................
22-D ...............................
23-D ...............................
25-Dil ..............................
26-DJ ...............................
27-DJ ...............................
28- J I ..............................
29-DJ ...............................
31-DJ 3 ..............................
33-DJ ...............................
35-DJ ...............................
36-DJ ................. .............
38-DJ ...............................
42-D) 1 ..............................
43-DJ4 ..............................
47-DJ ...............................
48-DJ ...............................
52-DJ ...............................
53-DJ ...............................
16-FTC ..............................
17-FTC ..............................
IS-FTC ..............................
19-FTC ..............................
21-FTC ..............................
22-FTC ..............................
23-FTC ..............................
25-FTC ..............................
26-FTC ..............................
27-FTC 2 .............................
30-FTC ..............................
31-FTC ..............................
32-FTC .........................
33-FTC ..............................
34-FTC ..............................
37-FTC ..............................
40-FTC ..............................
43-FTC I .............................
44-FTC ..............................
47-FTC ..............................
51-FTC ..............................
54-FTC ..............................
56-FTC ..............................

1955
1955
1955
1955
1955
1956
1956
1956
1956
1956
1957
1958
1958
1958
! 959
1959
1959
1959
1959
19c0
1960
1960
1960
1954
1955
1955
1955
1956
1956
1956
1956
1956
1956
1956
1956
1957
1957
1957
1957
1958
1959
1960
1960
1960
1960
1960

Schenley Industries ................
General Shoe Corp. (now Geneseco) ....
Hilton Hotels Corp ...................
Minute Maid Corp ...................
Brown Shoe Co., Inc.............
American Radiator..............
Continental Can-Hazel Atlas .......
Maryland and Virginia Milk ...........
Owens-Illinois ......................
Bethlehem Steel .....................
El Paso Natural Gas ..................
Lucky Lager Brewing ................
National Alfalfa ................
Anheuser-Busch .....................
Jerro!d Eletronics ..................
Hertz Corp ..........................
Diebold, Inc ........................
National Homes Corp ............
Standard Oil of Ohio .................
Gamble-Skogmo .....................
Maremont Automotive .............
Ryder System, Inc ...................
American Cyanamid .................
Crown Zellerbach Co .................
Farm Journal .......................
Union Bag & Paper Corp ............
A. G. Spalding & Brothers ............
Scovill Mfg. Co ......................
Brillo Mfg. Co .......................
Scott Paper Co ......................
The Vendo Co .......................
National Dairy Products Corp .........
The Borden Co .................
International Paper Co ..............
Gulf Oil Corp ..................
Automatic Canteen Co. of America_. -
Union Carbide Corp ................
National Sugar Refining Co ...........
Reynolds Metals Co ..................
Diamond Crystal Salt Co ..............
ABC Vending Corp ...................
Simpson Timber Co ..................
Continental Baking Co ...............
Minnesota Mining & Mfg. Co ..........
Hooker Chemical Corp ...............
Leslie Salt Co .......................

I Case numbers refer to those used in the merger case digest of the American Bar Association, sec. of antitrust law,
revised Jan. 1, 1964, at 3-4. 269-270.

1 These 5 cases were dropped from the sample since sufficient relief data were not available to enable their classiration
on the continuums.

3 These 2 cases, though won by the Government at the Supreme Court level, were dropped from the sample because of
regulatory aspes.

This Case Standard Oil of Ohio, Is included in the sample. Though it does not represent a legal victory for the Govern-
ment as suck since the case was dismissed, It constitutes an economic victory since the dismissal was pursuant to
stipulation barring Sohio's proposed acquisition of Leonard Refineries.

79 3. B. Clark, The Control of Truste 201 (1914).

1957
1956
1960
1955
1962
1960
1964
1960
1963
1958
1964
1958
1962
1960
1961
1960
1963
1962
1960
1960
1960
1961
1964
1962
1956
1956
1962
1956
1964
1964
1957
1963
1964
1957
1960
1958
1963
1962
1962
1960
1964
1962
1962
1961
1961
1961
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SECURITIES AND EXCHANGE COM MISSION,
Washington, D.C., April 19, 1976.lloni. WVILLAM I'ROXMTRE,

Chairman, Committee on Banking, Housing anld Urbn .. ffair.x, U.S. Senate,
Washington, D.C.

DE.Xi% CHAIRMAN PROXMIRE: You have requested our views concerning S. 2522,
a bill designed to provide full disclosure to investors concerning persons in-
tending to file tender offers.

Section 1 of the bill would amend Section 12 of the Securities Exchange Act
of 1034 (the "Act") by adding a provision, subsection "(n)," that a tender offer
shall not be made for a security registered under Section 12, or for certain other
securities, unless the offeror has filed with the Commission information and
documents specified by the Comiinissin and comparable to those required in an
application to register a security pursuant to Section 12 of the Act. This filing,
wlilch the bill denominates as a "registration statement," would become effective
in 60 (lays, except as otherwise ordered by the Commission. The section con-
tinues, "Until such registration statement becomes effective it shall not be
deemed filed for the purposes of section 14(d) of this title."'

Section 2 of the bill would amend SectIon 13(a) of the Act to ntake its
periodic reporting requirements applicable to every "person" registered pursu-
ant to proposed Section 12(n).

Section 3 of the bill would amend Sectioji 15(d) (1) of the Act to require any
person making a tender offer for a security registered under Section 12 of the
Act, or for certain other securities,' to file the statement presently required
under Section 14(d) with the Colmission at least 60 days prior to the time
copies of the offer are first published or sent to shareholders. Section 14(d) (1)
would also be amended to require the Commission to send a copy of the state-
ment to the officers of time target company within five days of receipt.

Section 4 provides that the amendments will apply to any tender offer made
on or after September 1, 1975. "as to any transaction not consummated prior to
fits] effective date."

TIATANCEI) RFOUI.ATION: POLICY CONSIDERATIONS

In adopting the: Williams Act in 1968, the Congress made clear Its intent to
establish even-handed regulation which did not favor either the tender offeror
or incumbent management, but which ensured the investing public full dis-
closure concerning the offer. S. Rep. No. 550, 90th Cong., ist Sess. at 3 (1967) ;
II.R. Rep. No. 1711, 90th Cong.. 2d Sess. at 4 (1968). Recently, in Rondeau v.
Hosince P'pr Corp., 422 U.S..19, 58 (1975). the Supreme Court recognized this
fact, stating:

"The Congress expressly disclaimed an Intention to provide a weapon for
management to discourage takeover bids. . . . Indeed, the Act's draftsmen com-
mented upon the 'extreme care' whill was taken to avid tipping the balance of
regulation either in favor of management or in favor of the person making the
takeover bid."

Under the provisions of the Williams Act, 15 U.S.C. § 78m(d)-(e), 78n(d)-
(f) (1970), no public filing is required until the time a tender offer is "first
published or sent or given to security holders." 15 U.S.C. 78n(d). Thus, a poten-tial tender offeror can prepare an offer and plan fts Implementation In private
and, when the circumstances are right, proceed expeditiously. Management of
the target company has some time to communicate its views to shareholders,
since under Section 14(d) (5) of the Act tendered shares are withdrawable until
seven (lays after the offer is first, made, but its opportunity to engage in more
sophisticated fornis of opposition, such as the negotiation of a defensive merger,
is limited. Nonetheless, as you are no doubt aware, the techniques for defending
against unwelcome tender offers have become well developed. See E. Aranow &H. Einhorn, Tender Offer.s for ('orporate Control, 219-298 (1973) [hereinafter
cited Aranow & Einhorn] ; Bradshaw, Defcnse Tactics Employed by Incumbent
Managements in Contestinq Tender Offers, 21 Stan. L. Rev. 1104 (1969) ; Corn-
ment. Cash Take-Orrr Bids, 44 Tul. L. Rev. 517 (1970) ; Sehmults and Kelly,

I'Thosece are : "any equity security of an Insurance company which would have beenrr(irvc1 to 1o' so registered except for the exemption contained In section 12(g) (2) (Q)(o . [tnhe Act], or any equity security issupod by a closed-end investment company regis-('ri under the Investment Company Act of 1949 [sic]."As discussed infra, p. 7. the meaning of this language to unclear.See note 1, supra.
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Cash Take-Over Bids-Defeneive Tactics, 23 Bus. Law 115 (1967) ; see a2so Cary,
Corporate Devices Used to Inaulate Managrnent from Attack, 25 Bus. Law 839
(1970) ; Hays and Taussing, 'actics of Cash Takeover Bids, 45 Harv. Bus. Rev.
135, 142-47 (1967) ; Mullaney, Guarding against Take-overs--Defenwite Charter
I'rovfsion., 25 Bus. Law 1441 (1970).

By requiring an offeror to disclose his intentions 60 days in advance, S. 2522
would provide incumbent management with substantial additional time within
which to commence defensive maneuvering and, thus, may significantly alter
the existing balance. If the effectiveness of the tender offer mechanism were
thereby impaired, investors would lose an effective means for replacing ineffec-
tive management as well as the opportunity from tine-to-time to tender shares
,Wn(d ,y them at prices generally hig-her th'nn the markt.

The establishment of a 60-day waiting period would also significantly prolong
disruption-of the market in the shares of the target company which generally
follows the announcement of a tender offer. Even during the waiting period,
depending upon their views of whether consummation of the offer seems likely,
speculators will generally be interested in acquiring shares for the purpose of
tendering them at a profit and will thus drive the market price of the shares
towards that specified in the offer. Persons who want to purchase or sell shares
of the target company during this period for bona fide investment purposes will
he unable to do so without incurring speculative risks. The disruption would, of
course, be compounded by the pendency of more than one offer. Moreover, the
possibilities during this prolonged period for misuse of non-public Information
concerning the probability of consummation of the offer are apparent.

Arguably, a(lditional time for the Commission to investigate the adequacy of
(isclosure might he desirable in some cases. This issue wa- raised, however, dur-
ing the .ongrepssional considerntion of the bills which became the Williams Act in
1.68 and the Comgress concluded at that time that the problems connected with a
lpre-offer filing outweighed the tmneflts.' Since then a number of states have en-
acted legi-slation improing various; Aitin- periods and other requirements upon
tender offers for shares of companies which are incorporated or have their princi-
pal place of lhlioss or sublstantial assets therein.' Although the Commission has
not yet taken a formal position on thf propriety of such state legislation, signifi-
cant questions have been raised as to whether the carefully balanced regulation
enneatd by Congress In 1,6,9 preempted such state legislation and whether. In any
event, it constitutes an unconstitutional burden on interstate commerce. See Ara-
now & Elnhorn, supra, at 156-58, 172; Sommer, The Ohio Takeover Act: What Is
It?, 21 Case W. Res. L. Rev. 681 (1970). But see Shipman, Some Thoughta About
the Role of State Takeover Legislation: The Ohio Takeover Act, 21 Case W. Res.
L. Rev 722 (1970). In nny event, we recommend that the bill be amended to pro-
vide specifically that ,the regulatory scheme established by Congress with respect
to tender offers is exclusive and thit state regulation of tender offers is pre-empted.
Otherwvise, the obvious interest of states in making their laws attractive so that
management wiIl locate corporate oiperations within their borders seems certain
to encourage the imposition of ever greater and possibly conflicting state reqiire-
ments with revpect to tender offers which are opposed by management. We under-
stand that a number of stat.(-, in addition to those referred to in n. 5. are presently
drafting lnwst applicahle to tender offers. Significantly, the propriety of such state
legislation ts extremely difficult to challenge in court because of the time within
whieh a tender offer mu!t. ans a practical matter. he completed. Judicial resolution
of this question in a m rticular case woild require a substantial period of time to
obtain.

'T n the 19417 and 106R hearings on the hills which ultimately became the Williams Act.
the Co mmission recommended that offering materials be filed with it on a confidential
hiss five days prior to commencement of an offer. The purpose of this renuirement would
hav bepn to provide time for staff review to helP ensure full disclosure, This recommends.
tion wft opposed by the indnatry and rejected hv the Congress because of concern about
Inks. misuse of Inside information and market disruptions. S. Rep. No. 550. supra, at 4'
lenrinrs (in S. 510 Before the Subcommittee on Securities of the Senate Committee on
B'inkidn and Currency 90th Cong.. let Seas. at 20, 85. 72-76. 87-10. 98, 105, 13-40,
1.51. 101. and 245 (1947) : Tenrine, on JT.R. 14475 and ,. 510 Before the Subcommittee
on Commerce and Finance of the Honse Committee on Interstate and Foreign Commerce.
96fth Cong.. 2d Sesi. at 44-46. 50. and 52-54 (1968).

5 These Ineliuti Colorado (Blue Skv L,nw). Idaho (Business Corporntion Act). Indiana
(Business Take-Over Law I, Krnsa s (Takeover Bid Disclosure Law), Mifnnesota (Corporate
Take-Over Law). Nevada (Oenprnl Corporation Law), Ohio (Securitie Law). South
Dakota (Blue vky Lnw). Vrirg.-in (Take-Over Bih Disclosure Act). and Wisconsin (Cor.
piorate Take-Over'Law).
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Rather than impose a significant waiting period before a tender offer can be
made, we suggest that the period during whieb offerees are permitted to withdraw
shares which they have tendered might be extended to 21 days. As discussed above,
Section 14(d) (5) of the Act presently permits offerees to withdraw shares ten-
dered during the first seven days after "definitive copies of the offer.., are first
published or sent or given to security holders ... ." If this period were extended,
as we recommend, incumbent management and interested parties supporting or
opposing a tender offer would have more time to present their views to share-
holders, and shareholders, for their part, would have more time to consider all
viewpoints presented. Such an extension of the withdrawal period, however, would
not delay the offeror's attempts to solicit tenders and would minimize the period
during which the market would be disrupted.

The proposed requirement that offerors publicly file information comparable to
that contained in an application to register securities under Section 12 of the Act
would not seem, in itself, to impair the tender offer mechanism. Arguably, such a
disclosure requirement might provide incumbent management with fertile grounds
for defensive litigation designed solely to impede the offer, but under some cir-
cumstances information of this type may well be imTrtant to investors in decid-
ing whether to tender. Unless the offer Is for all tendered shares, pro rata accept-
ance pursuant to Section 14(d) (6) of the Act Is a possibility. Accordingly, even
those investors who decide to tender may be concerned with the desiralility of the
offeror achieving control of the target company and may thus be interested in full
disclosure of the offeror's business and financial condition. The possibility was
discussed briefly In H.R. Re). No. 1711, supra at 2-3 (1968). In addition, a num-
ber of courts have considered whether such information must 1e disclosed pur-
suiant to the general requirement of Section 14(e) of the Act that in connection
with a tender offer all material information must be disclosed. See Missouri Port.
land Cement Co. v. Cargi ll, Inc., 375 F. Supp. 249, 267--8 (S.D.N.Y., 1974),
affirmed in part, reversed in part, on the grounds, 498 F. 2d 851 (C.A. 2, 1974),
certiorari denied, 419 U.S. 883 (1974) ; Corenco Corporatiom v. Schiavone dJ Sons,
862 F. Supp. 939, 948-50 (S.D.N.Y., 1973), aptrmed on other grounds, 488 F. 2d
207 (C.A. 2, 1973); Copperweld Corporation v. Metal, [Current Binder] CCH
Fed. Sec. L. Rep. 195,862, at pp. 98,804-06 (W.D. Pa., 1975) ; Alaska Interstate
Co. v. McMillian, (Current Binder] CCH Fed. Sec. L. Rep. 95,276, at-pp. 98,405-06
(D.Del., 1975).

If a question exists, it is only whether such disclosure should be required in
connection with every tender offer. Significantly, under Section 14(d) (1) of the
Act the Commission already has broad authority to require offerors to file such
Information as Is "necessary or appropriate in the public interest or for the pro-
tection of investors." Rule 14d-1 promulgated by the Commission thereunder,
17 CFR 240.14d-1, presently requires a statement containing the information and
exhibits required by Schedule 13D, 17 CFR 240.13d-101. Schedule 13D calls for
certain information concerning the identity of the offeror and its management,
the source and amount of the funds to be used, the purpose of the offer, includ-
ing proposals to liquidate or merge the target company or to sell its assets, any
interest in or contract relating to the securities of the target company, and the
Identity of any persons employed to solicit shareholders. In addition, copies of
all offering, advertising and soliciting materials must be filed as exhibits. Our
staff is presently considering whether these requirements should be expanded.
particularly with respect to the offeror's financial condition.

THE FILINGS AND REPORTING REQUIREMENTS

As noted above, Section 1 of the bill would amend Section 12 of the Act to re-
quire a tender offeror, whether one or more individuals or a corporation, to file
a registration statement thereunder. Presently, only securities are registered
under that section, and it appears that other sections of the Act applicable by
their terms to registered securities (e.g., Sections 14(a)-(c) and 16) would be
inapplicable to registered persons unless amended. Section 13(a) of the Act.
however be amended to apply to both registered securities and registered offerors.
Thus, an offeror who registers pursuant to proposed Section 12(n) of the Act
would become obligated to comply with the periodic reporting requirements of
Section 18(a) even after the offer is consummated.

The apparent purpose of this requirement is to ensure that current informa-
tion as to the offeroer's operations continues to be available after the consum-
mation of the offer to investors who wish to evaluate the investment merits of
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shares of the target company which the offeror has not acquired. It seems desir-
able, therefore, to provide for deregistration where the offer has been abandoned
after registration or where all, or substantially all, of the securities of the target
company have been acquired, either initially or subsequently, by the offeror.

Furthermore, as a practical matter the registration requirement of proposed
Section 12 (n) of the Act will have the greatest impact on foreign tender offerors
and may result in retaliatory action by foreign governments. Although most
domestic corporate offerors would be reporting companies due to the require-
ments of Section 12(a), 12(g) and 15(d) of that Act, most foreign offerors would
not. Even those foreign offerors who otherwise might be required to report maybe exempted by the Commission pursuant to Section 12(g) (3) of the Act and
Rule 12g3-2 thereunder, 17 CFR 240.12g3-2."

TRANSACTIONS COVERED
The term "tender offer," which is not defined either by the bill or by existing

statutes, would appear to encompass both a cash offer and an offer to exchange
securities. The latter, of course, is already subject to the registration require-
inents of the Securities Act of 1933.

In addition, proposed Section 12(n) would apply to all tender offers regardless
of the percentage of the target company's securities the offeror seeks to obtain.
Section 14(d), on the other hand, is limited to tender offers which would result
in the offeror holding beneficial ownership of more than 5% of a class of a target
company's shares. It may be appropriate that proposed Section 12(n) be recon-
ciled with Section 14(d) in this regard.

Section 13(d) of the Securities Exchange Act, on the other hand, requirescertain informational filings with respect to acquisitions, other than by tender
offer, of substantial percentages of the securities of issuers registered pursuant
to Section 12 of the Act. It may be that the proposed disclosure requirements are
also appropriate as to those transactions. Under Section 13(d), as under Section
13 (a), the Commission already has broad authority to require disclosure of such
information "as necessary or appropriate in the public interest or for the pro-tection of investors." It is not entirely clear, however, that this authority would
permit the Commission to require periodic reporting of financial information.

WA1TUNG PERIOD

Proposed Section 12(n) provides that registration -statements filed thereunder
shall become effective 60 days after filing, "except as otherwise ordered by theCommission." It is not clear whether it is intended that the Commission may
both shorten or lengthen the statutory period. Further, if the period may be
shortened, it is not clear what criteria should be applied. Some clarification would
be helpful.

Furthermore, it is not clear whether an amendment to the information filed
under Section 14(d), such as would result if the terms of the offer were revised,
would extend the proposed waiting period under that Section by an additional
(0 days. If this is intended, an offer might be delayed indefinitely where fluctuat-
Ing market or other conditions compel periodic revisions. On the other hand,
potential offerors might otherwise be encouraged to file prior to the time they
have actually determined to make an offer so that if they later determine toproceed, the offer might be revised and the waiting period avoided. The probable
disruptive effect of such filings on the market in the shares of the target company
has already been discussed.

The last sentence of proposed Section 12(n) i also somewhat unclear. It
provides:

e Section 12(b) (3) was inserted In the Act because of the concern of foreign issuers andquestions as to Jurisdiction. S. Rep. No. 379, 88th Cong. lit Sees. at 29-31 (1963) ; Bear.Ings on S. 1642 Before the Subcommittee on Securities o the Senate Committee on Bankingand Currency, 88th Cong., lot Bess. at 809, 810 (1968) (Statement with Respect toLegislative Proposals of the Seeurities and Exchange Commission to Amend the SecuritiesExchange Act of 1934 and the Securities Act of 1933) ; Hearings on H.R. 6789, H.R. 6798and S. 1642 Before the Subcommittee on Commerce and Finance of the House Committeeon Interstate and Foreign Commerce, 88th Cong., 1st Sess. at 179-180 (1983) (writtenstatement of Securities and Exchange Commission).T See Aranow & Elnhorn, supra at 69-70; Note, Cattlemen's Investment 7o. Fears:Informal Solicitation of Stock Hed to Oonstitute a Tender Offer, 1912 Duke L. J. 1051,
1055-57.



"Until such registration statement becomes effective it shall not be deemed
filed for the purposes of section 14(d) of this title."

Section 14(d) of the Act, however, requires only the filing of certain informa.
tion, not a Section 12 registration statement. Moreover, the content of these two
types of filings is not the same.' Thus, some clarification is needed. If it is to be
required that the Section 14 filings must include an effective registration state-
ment under proposed Section 12(n), the total waiting period for a nonreporting
tender offeror would be 120 days.' Significantly, however, the filing of a regis-
tration statement under proposed Section 12(n) 60 days prior to announcement
of the tender offer would probably be meaningless to investors.

DELIVERY REQUIREMENT

Section 3(b) of the bill would add a provision to Section 14(d) requiring the
Commission to send a copy of the statement filed by the bidder pursuant to Sec-
tion 14(d) to the officers of the target company within five (5) days of Comuis-
sion receipt thereof. Since Section 14(d) currently requires the offeror to send
such information to the target company's management on or before the date it
is published or sent or given to any security holders, we suggest that Section 3(b)
of the bill be revised so that Section 14(d) continues to place the responsibility
for sending materials to the target company on the offeror.

APPLICABILITY

Section 4 would make the provisions of the bill applicable to any tender offer
commenced on or after September 1, 3975, but not consummated prior to its
effective (late, thereby making its provisions retroactive to September 1, 1975,
with respect to certain transactions. The desirability of requiring offers which
have been almost completed and which have been made in compliance with the
full disclosure requirement of Section 14(e) of the Act to be abandoned and
begun again after the applicable waiting period may be questioned."

The views herein are those of the Commission and do not necessarily reflect
the view of the President. Our views are being submitted simultaneously to the
Office of Management and Budget, and we will inform you of any advice received
from OMB concerning the relationship of our views to the program of the
administration.

Thank you for the opportunity to express our views on this subject.
Sincerely,

RODERICK Al. HILLS, Chairman.

* Section 12 requires the filing of more extensive information concerning the registrant's
business, management and securities, including financial statements.

$ Presumably, companies /whose securities have been registered pursuant to Section 12
would not have to register as offerors as well.

'*The reference in Section 1 of the bill to the Investment Company Act of "1949" is
in error. It should read the Investment Company Act of "1940."

STATE TAKEOVER BID STATUTES

Percent of
Minimum shares of

Type of number class of
statute- of days after target to be Friendly takeover
notice filing after owned after exemption targett
("N") or which offer offer which board approval
registration may become constitutes communicated to

Applicability target nexus to State ("R") effective a takeover its shareholder:)

(1) (2) (3) (4) (5)

Alaska: (t Incorporated In State or (i1) R 20 >5 Yes.
principal office and substantial assets
located in State.

Colorado: (I) Incorporated or (i) principal N 10 10 No (but eliminates
place of businesn State "PPB'). 101day period In

cot 3).
Connecticut: (it Incorporated or (ii) principal R 10 >10 No.

executive offices In Stale or (ii) majority
of business operations in State.

Delaware: Incorporsted .................... N 12O >5 No.
Hawaii: Incorporated sod doing busiem in R 60 >10 No.

State.
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STATE TAKEOVER BID STATUTES--Continued

Percent of
Minimum shares of

Type of number class of
statute- of days after target to be Friendly takeover
notice fling after owned after exemption (target
("N ")o which offer offer which board approval
registration may become constitutes communicated to

Applicability target nexus to State ("It") effective a takeover its shareholders)

(1) (2) (3) (4) (5)

Idaho: Incorporated or principal office and R (5) >5 Yes.
substantial assets in State and equity
securities are or have been registered
in State or undersec.12 ofthe 1934 act.

Indiana: i() Incorporated or (ii) PPB or (iii) R 20 >10 Yes.
a substantial portion of total assets in
State.

Kansas: (i) Incorporated or (ii) PPB and R 30 >20 Yes.
substantial assets in State.

Kentucky (effective July 1,1976): See Kansas. R 20 >5 Yes.
'Maryland (effective July 1 1976): (i) Incor- N 20 >5 Yes.

porated or (ii) primary piace of business in
State or (iii) substantial po:tion of assets
in State.

Massachusetts: Incorporated or PPB ........ R 30 >10 Yes.
Minnesota: Incorporated or principal office R 10 >10 Yee.

and substantial portion ot assets and
equity securities are or have been regis-
tered in State within 2 years.

Nevada: Incoporated --------------------- N SI0 >10 No.
Ohio: See Kansas ------------------------ R 20 >10 Yes.
Pennsylvania: See Kansas ----------------- R 20 >5 Yes
SoLth Dakota: See Idaho ... ............. R 10 >10 Yes.
Tennessee: Incorporated or principal office R 10 >10 Yes.

in State and substantial assets in State.
Utah: Incorwirted or PPB ---------------- R 20 >5 Yes.
Virginia: Incorporated and doing business in R 20 >LO Yes (if approved by

State. % of tar t's
sharehoes after
proxy solicitation).Wisconsin: See Ido--------------. R 10 >5 Yes.

I No filing required with State authority only, with target.
3 No schedule for fiing in relation to effective date.a Requires a fling for exemption and is limited to registration provisions of statute.
Note: As a practical matter in "Registration" states because of the availability of the hearing procedures which ca be

Invoked by the appicable securities agency on its own motion and in many instances at the request of the target the mini-
mum number of days set forth in cot. 3 are a realistic time frime in most instances only in uncontested offers. The statutes
generally contain provisions for tie scheduling of the timing of the hearings and the ultimate disposition of the issues
presented which vary from State to State.

Takeover legislation is pending in Michipn, New York, and Louisiana, the adoption of which seems imminent. In addi.
ton, Ilinois has proposed certain regulations concerning takeovers.

Companies involved (target firm listed 1st; bidding
firm Hsted 2d) $/X

Newberry J. J. Co.; Rapid-American Corp ......... $
Sees Candy Shops, Inc.; Blue Chip Stamps ....... S
Electro-Craft Corp.; Naoco Industries. Inc ........ X
Nicholson File Co.; H. K. Porter Co., Inc ........... $
Consolidated Water Co. GAC Utilities, Inc .....................
Southwest Florida Enterprises, Inc.; Hecht Enter- . ...........

pises, Ltd.
Yosemite Park & Curry Co.; U.S. Natural Resources ............

Inc.
Erie Technological Pioducts, Inc.; Eckens. Inc ..... $
Colorado I terstate Corp.; Coast.I State Crude $

GatheringCo.
American Mayflower Life Ins. Co.; First Colony .........

Life Insurance Co.
Milan Pharmaceuticals, Inc.; Mylan Laboratories ..........

In .
Mechanics Ban Corp., Inc.: Shorebank, Inc ...................
Donaldson, Lufkin & Jenrette American Exp ass; I

Co.
Smyth Manuuacturing Co.; Wire 0 Co-p .......................

Bidding

C/U (Percent) Outcome

C
U
U
C
C
C

C

C
C

C

C

C
U

C

30 S
o PS

............ S

5 U
............ S

............ S

. ........... S

47 PS

31 S
..... .o.... S

........ . .. S

......... ... S

146 PS

........... U

74-026---70----- 16

Date

1972

Jan. 25 ......
Jan. 28 .......
Jan. 31 ......
Mar. 6 .......
Apr. 7 .......
Apr. 24 ......

May 2? ......

July 3 .......
July 7 ......

July 19 ......

July 25 ......

July 28 ......
Do ....

Aug. 2 .......
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Biddinig
Companies involved (target firm listed st; bidding premium

Date firm listed 2d) $/X C/U (percent) Outcome

Aug. 7 .......
Aug. 8 .......
Aug. 14 ......
Aug. 18 ......

Aug. 28 ......
Ot. 25 .......
Nov. 2 .......

1973

Jan. 16 ......
Jan. 22 .....
Jan. 22 .....

Jan. 31 ......
Feb. 1.

Feb.5 .......

Feb. 20......

Mar. 5 .......
Mar. 15.
Apr. 5 .......

Do ......
Apr. 19.
Apr. 23 ......
Apr. 27 ......

May I .......

May .......

May 7 .......
May 8 .......

May 9 .......
no ......

May 22 ......
May 23 ......
June 4 ...-

Do..
June7 .......

June I' . ....

Jjne 27;...
Ju 0 ......

July 8 .....

July 10 .....
July 17..
July 23 .....

Do .....

July 24.....
July 25 .-
Aug.6 -.--

Aug. 8 ......

Aug. 17.....
Do .....

Aug. 20....
Aua. 30 ....
Sept. 10.....

Sept. 19.
Sept. 26....
Sept. 27 .....
Oct. I .......
Nov.9 ......
Nov. 12-....
Nov. 15.
Nov. 21.....

Nov. 26 .....

R

0

emco Industries, Inc.; Roth Steel Tube Co .......
Ins Lafayette Corp.; Edmond F. Safra ......
0tero-odwy n-Mayer, Inc.; Kirk Kerkonian ......
akldiffs Savings & Loan Association; First Texas
Financial Corp.

Idley Corp.; Yellow Freight Systems, Inc .........
!heinqold Corp.; Pepsi Co., Inc .................
'ubco Petroleum Corp.; LVO Corp ...............

o°.

X

Modern Food Inc.: Katy Industries Inc ........ $
National General Corp.; American Financil Corp..$
North Ca.olins Telephone Co.; Mid-Continent $

Telephone Co.
Electro Craft Corp.; Napco Industries, Inc ........ X
G:eat Atlantic & Pacific Tea Co.; Gulf & Western $

Industries. Inc.
California-Western States Life Insurance Co.; $

American General Insurance Co.
Western Maryland Railway Co.; Baltimore & Ohio $

RR. Co.
Elco Corp.; Microdot Investing, Inc ............. $
General Host Corp.; Tiiumph American, Inc ... S
Co-Build Cot, Inc.; Residex'Corp ............... S
General Battery Corp.; the Norbat Corp .......... $
Bresnahan Computer Corp.; Greyhound Computer $

Corp.
Mercantile Industries, Inc.; Kay Corp ............ $
Advanced Systems, Inc.; Education Sciences, Ltd. $

& Group.
Meridian Invesing & Developing Corp.; Donald- $

son, Lufkin & Jenrette, Inc.
Certain-teed Pioduts Corp.; Compagnie de Saint- $

Gobain.Pont-a-Mousson.
Hackney Corp.; Merchants, Inc .................. $
Sonesta International Hotels Corp.; Wellington S

Associates.
Greater Aritona Savings & Loan Association;.

the Lib,,ty C,),p.
Missouri Pacitic RR. Co.; Mississippi River Corp... $
Foster Grant Co., Inc.; United Brands Co ......... $
Timesavers, Inc.; IMM Holding Co ............... $
Hoskins Manufaturing Co. Armada Corp ........ $
Southwest Airmotive Co.: Cooper Induitries. Inc.. $
State Savings & Loan Association; Budget Indus- $

tries, Inc.
Girbl Bos., Inc.; Brown & Williamscn Tobacco $

Corp.
General Development Cop.; City Investment Co.. $
kMid-Continental Realty Corp.; Reynolds Develop- $

ment Co.
International Recreation Corp.; Open Road Indus- S

triea, Inc.
Conrex Corp.; Chloride Group, Ltd ............... $
Corenco Corp.; Schievone & Sons Inc .........
Golden Nugget, Inc.; Stephen A. Wvnnat ai ...... $
Cable Funding Corp.; Coaxial Communications, $

Inc.
Geneve Corp ................................ $
Texasjulf, Inc.; Canada Development Corp .... $
T.I.M.E. D.C., Inc.: National City Lines, Inc .... $
Dearborn Storm Corp.; Trafalgar House Invest- $

ments, Ltd.
Signal Companies, Inc.; Camp Investments Ltd. $

et at.
Yosemite Park & Curry Co.; MCA Recreation Co... $

. Travetodge International, Inc.; Trust Houses $
Forte Ltd.

- Collins Radio C.; Rockwell International Corp .... $
Herff Jones Co.; Carnation Co .................. $

. Whitney Fidalgo Seafoods, Inc.; Koyokoyo Co., $
Ltd.

Federated Oovelopment Co.; SMR Holding Corp... $
Indian Head, Inc.; Thyssen-Bornemisza Group... $

- Unimet Corp.; Azoon Corp ...................... $
William Hodges & Co Inc.; Falcon Products Inc.. $
Russeks Ltd.; Equity Enterprises, Ltd ............ $
Pioneer Texas Corp.; Terrell Inc ................ $
Grand Union Co.; Cavenham Ltd ................ $
Madison Square Garden Corp.; Gulf & Western $

Industries Inc.
- Rastings Manufacturing Co.; McCord Corp ........ $

U
U
U
U

U
C
C

C
C
C

C
C

C

U

C
C
C
U
U
U
C

C

C

U
C

U

C
U
C

C
C

U

U

U

U
C
U
C

U
C
U
U

C

U
C

U
U
U

U
U
U
C
U
U
U
C

C

........... S
17 S
21 S

.. o.o.o . S

... o......... S44 PS

...... ...... UJ

........ o... S

o.°o..... .o. PS

......... o ... P

o .... ....... S

32.2 U

15.0 PS

......o...... S

24.3 U
43.7 U
40.0 S7.0 S
111.0 S

12.0 S
29.0 P

o.......o..o. P

15.0 P

o.oooo........ S44 U

............ P

............ S18 S
43 P
27 S
35 S

o.. .......... o U

67 S

4 P15 S

°............ S

V S
............ U

20 S66 U

95 S
38 S
2 S

47 P

11 P

.... ........ S70 P

25 P
.. .......... S35 S

46 P
35 S
38 S

............ S

............ S32 S
60 S

44 p

44 S
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Bid dinll
Date Companies involved (target firm listed st; bidding prBmingfirm listed 2d) siX C1U (percent) Outcome

Nov. 30 ...... Cotter Laboratories Inc.; Rhinechem Corp ........ $
Dec. 3 ....... Airco; Curtiss Wright Corp .....................

BOC Financial Corp .......................... $Dec. 13 ...... EDP Resources, Inc.; Greyhound Computer Corp.. $
Do ...... Manhattan Life Insurance Co.; Manhattan Life 

Corp.
Dec. 19 ... Vag bond Motor Hotels, Inc.; Beverly Hills Hotel S

Do ...... Missouri Portland Cement Co.; Cargill Inc ........ $
Dec. 28 ...... TBS Computer Center Corp.; National CSS, Inc... $

1914

Jan. 14 ....
Jan. 15...
Jan.28....Feb.11I.

Feb. 191..

Feb. 27....
Do...

Feb. 28-....

Mar. I ......
Mar. 5.
Mar. 6.
Mar. 11...

Mar. 27 .....

Apr. 8.

Apr. 9.
Apr. 17..

Apr. 24-
May 2 .......
Juae 7

DO.
June 20.

Do.
June 28.

July I..

July 10 ......

July 12 ......
July 18.

Aug. 2 .. .
Aug. 12
Aug. 21 ......

Aug. 22 ......
Aug. 29...
Aug. 30 ......

Sept. 3 ....

Sept. 5 .......

Sept. 20 ......

Sept. 25 ......

Sept. 30 ......

Oct. 4 ........
Do .....

Oct. 18 .......

Oct. 24 .......

. First National Stores, Inc.; Madison Fund, Inc .... $
Sunset Life Insurance Co. of America ............ $

. uff ums; David Jones Ltd. (Australia) ........... $
Funk Seeds International Inc.; Ciba-Geigy Cor. $

(wholly owned by Ciba beigy International Lt
Switterland).

Gray Cablevision. Inc.; Storer Cable Communica- $
tions (Storer Broadcasting Co.).

Far West Financial Corp.; First City Financial $
Corp., Ltd. (British Columbia).

Nardis of Dallas, Inc.; Akard Co ............. $
Commercial Solvents Corp.; Baker Industries $

Corp
International Minerals & Chemical Carp ........ $

- Central Colorado Bancorp. Inc.; 0. H. Balwn Co... X
Elco Corp.; Energy Resources Corp. ........... $
Towle Manufacturing Co Nortek Inc......... S
UCA Corp.; Thyssen-Bornemius Group N.V. $

(Netherlands).
Ethyl Corp....... ...................... $

. Wyomissing Corp.; Howard M. Fry, R. Harding $
Breithaupt.

Scurry-Raiabow Oil, Ltd., (Albeirt, Canada); Home $
Oil Co., Ltd.

Medic-Home Enterprises Inc. Samuel A. Klurman. $
Michigan Carton Co. (Battle Creek, Mich.); St. X

Regis Paper Co.
Hammond Corp. (Deerfield. Ill.); G.L. Corp ...... $
Gokonda Corp. (Chicago, 1ll Cerro Corp.......$
Latrobe Steel Co.; lastmet Cor ............. $
Airwick Industries Inc.; CIBA-Geigy Int., Ltd. $

(Swile, land).
National Union Electric Corp.; Aktiebolayet (Elec- $

trolux) (Sweden).
CerroCorp.; G. L. Corp ................... $Commercial Solvents Corp.; International Minerals $

& Chemical Corp.
Victory Life Insurance Co.; Integon Life Insurance $

Co.
Falcoior Co.; McCorquodale & Blades Trust, Ltd. S

United Kingdom.
Indian Head I.,; Thyssen Bornemiswa..........$
ESB Inc. (Philadelphia, Pa.). Inco Holding Inc. $

(a wholly-owned subsidiary of International
Nickel Co. of Canada Ltd.).

United Aircraft Corp.................. $
Recrion Corp. Ar gent Coro.. -.. ...
Marcor Inc.: Mobil Oil Coro ................ $
Time Industries, Inc.; Jefferson Smurfit Group Ltd. $

(IelAid).
Fooe Mineral Cn.; Newmont Mining Corp ........ $
General Crude Oil Co.; Dow Chemical Co........ X
Magnavox; North American Phillips Development $

Corp.
Aberdeen Petroleum Corp.; Sabine Roally Corp... 
Adobe Oil & Gas Corp........................ $
Thermal Power; AI.Aquitaine Exploration Ltd..... $
Natomas Co .................................. S
Union Oil Co. of California ... .................. S
A. J. Industries, Inc.; Tannetics, Inc ........... X
Dictaphone Corp.; Northern Electric Co., Ltd. $

(Canada).
Pee:lIss Insurance Co.; N.V. Netherlands In- $

surance Co. (Nethe lands)
I.C.8. Corp.; Louis J. Roussel..............$
Flavoiland Industries Inc.; Foxley '& Co......... $
Primary Medical Communications; Rapoca Energy X
Foord own Stores, Inc.; Etabussements Oelhalze $

Freres El. Cie. "Le Lion" (Belgium).

U
C
U
C
U

U
C

C

C
C
C
C

C

C

U
C

C
C
C
C
C

U
C

C
C
U

U
C
C
C

U

C
C

U

C

C
C

C
C
C
C

C
U
C

C
C
C
U
C
C
C

U
C
C.

U

42
58

. ........ ...

58

35

S
U
S
S
S

S

P
P

............ PS
............ PS

............ PS
62 PS

S
............ S

24 PS
53 U

62.2 U

8t U
35 U

36.1 U
48 S
13 U

13 S

O PS
S

27 S
11 PS
69 U
47 S

............ S

16 S17 PS

16 S
44 Ps

46

I PS
42 PS
74 $

20 S
-........... U

94 PS

250 S
............ PS

............ PS

............ U

............ P's

43 V

28 S

37 PS!
36 PS.

............ S

55 PS
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Bidding
Companies involved (trget firm listed Ist; bidding pemium

Date firm listed 2d) $/X C/U pw ) Outco,

Nov. 4.... Apalachian Resources Co.; Ruhrkohle-Stinne $
corp. (wholly-owned by Ruhrkohle AG I Hug
Stinnes AG (Germany).

Nov. 6... MSL Industries Inc.; Allegheny Corp . .

Nov. 8..... Veder Industries, Ync.; Western Pacifil I
tries Inc.

hov. 11. .CNA financial Corp -Low Corp...........
Do .. Great Western United Corp.; NB Hunit, W.N. Hunt< 3

Nov. 12 ... Storm Drilling & Marine Inc.; Odeco Drilling, Inc..
Nov. 14... BloD namics, Inc.; ABM Corp ............
Nov. 21. John Roberts, Inc.; Lenox, Onc..........
Dec. 6 ....... Simplex Indintries, Inc.; Anthony Industries, Inc.. S
De. 18....... RSC Industries Inc.; Hoskins Manufacturing Co. $

(wholly-owned by Armada Corp.).
1975

C

C
C
C
C
C
C
C
C

C:

16 S4 PS

46 S
11 S

S
so S23 S

157 S
71 U

Jan. 7. RSC Industries; Hoskins Manufacturing Co. $ C 1S I
(wholly-owned by Armada Corp.).

Jan. I ........ Hamilton National Ufe Ins. Co.; National Western $ C ............
Ufe Ins. Co.

Jan. 27. Hexagon Laboratories. Inc.; Phrma.Investmelt, U ............
Ltd. (Canada).

Jan. 30. Envirolech Corp.; Esmil 8. V. (Netherlands).......$ U 51
Jan. 31. United American Life Insurance Co.; Lincoln $ C ............

American Corp.
Feb.. .... Sterndent Corp.; Magus Corp. (a subsidiary $ C 60

Cable Funding Corp.).
Feb. 20. WestransIndustries, Inc. Aquitaine Pensylvania, S C 3

Inc. (wholty-owned smbsidiary of Aquitaine Co.
of Canada Ltd.). C......

Mar. 7 ....... Wisconsin National Life Insurance Co.; N.V. The 11 C
Neheflands Insurance Co. (Piet eulan). C 109

M ar. 13 ...... M illmaster Onyx Corp.; Kewanee Oil Co.. ._...-.

Apr. 11 ...... IntroSs Manufacturing Co., Inc.; Universa v-undi 3 . .C

Do ...... fnd.Ntirt Corp., Hugo Mann West Germany). C 16

Apr 21 ...... Universal Oil Products Co.; Signal Companie. Inc. 8C

Apr. 24 ...... Polumbus Corp.; W. R. Grace a Co .......... U .........
Apr.23. Vail Associates, Inc.; Contran Corp........... C 3

Do.... DH Industries, Inc.; Dominion Textile Ltd. C 3
(Canada).

Apr.30 S .S. Mekes I Sons Inc Alco Standard Corp. U 2

May 5. Commonwealh bil 4fiming Co., tnc.; 4,6W o ............
Petroleum Corp.

May 7 ....... Sangamo Electric Co.; Schtumbergef Eledrie-o. $ C so
(Netherlands).

May 21 ...... Card Corp.; Deuxe Check Printers, Inc C..... .

June 4 ....... Phiipsborn Inc.; Outlet Co ............... C ............
June 13 ...... Interstate Brands Corp OFP, Inc ............. $ C 49

June 23...... Hdim Products, Inc., dener I Cigar Co.. Inc ..... $ C i5

July 7 ....... A o 01 Corp.; Northwest Energy Co.............U 142
A ask Interstate Co ........................... C

July 25 ...... Roberts & Porter, Inc.; Altait Corp .......... $ C ............
July 7 ....... Baird-Atomic, Inc.; Xonkis, Inc ......................................................
July 24 ...... Valhi, Inc.; Farnham Corp ................. .......................

Contra" n ..... .............. ........................................
Aus. 19. .. Ancodw Ce.M . . ............ ..................................................

Sept ..... Copperwdd Corp.; imetl (Franc) ..................................................
Sept. Imodco, Inc.; Amtel, Inc ...........................................................
Sept. 5 ....... USM Corp.; Imhat Corp. .......................................
Sept. 12- Coffee-Mat Corp.; Flastff Corp .................. ..................
Sept. 16 ...... Anchor Coupling Co., Inc.; Amerace Corp .............................................

PS

s

s

Ps

U

S

S

S
S

S
PSPSU

S

S
S

PS

S
S
PS
S
S
UUPendingl.

Do.
Do.
Do.
tDo.
Do.
Do.

o.
Do.

S-cash tender; X-xchange of shares tender; C-contested; U-uncontested; S-auacesshd; U-unsuccessful;
PS - partwily successl.

27 s
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DURATION OF TENDER OFFERS (INCLUDING EXTENSIONS), JAN. 1, 1975, THROUGH DEC. 31, 1975

0 to 15 days 16 to 30 days 31 to 60 days Over 60 days Withdrawn Continuing as of
abandoed otc.n March 1976

5 16 28 31 45 63 60 17+
11 16 29 31 47 64 8 31+
1 16 29 32 47 972 11 32+
12 17 29 32 48 74 12 390+
12 18 29 32 48 99 13 I1s+
13 18 29 32 48 99 14 ------------------
14 19 330 32 50 101 18 ..................
15 21 33 51 106 22 ..................
15 21 34 54 108 22 ------------------

22 35 54 127 26 ..................
23 36'56 '171 54 ..................
26 36 58 '173 61 ..................

S 26 38 59 '272 64 ..................
................. 27 40 60 .................. 177 -- --------------
................. 28 43 ......................................................

9 22 29 13 14 5

Note: Median: 38 days, excluding tenders continuing as of March 1976. Mean: 45 days, excluding tenders continuing
as of March 1976.

1 To date of withdrawal, abandonment, etc.
I From filing date earlier than commencement date.
I From commencement date earlier than Miling date.
6 filed, but never commenced.

Memorandum from: Ruth D. Appleton, Chief, Office of Tender Offers, Acqui-
,itions and small Issues Division of Corporation Finance.

Re 14st of Tender Offers for Calendar year 1975 reflecting commencement date
and expiration (late.

Attached is a list of the tender offers for the period from January 1, 1975
through )ecember 31, 1175 which identifies both the offeror and the target
cvuipany; a description of the offer (including the amount of stock, if any,
owned Iy the offeror at the time of the filing) ; the date the offer commenced;
th~e original expiration date; the number of extensions; the final expiration
date; and the total number of days that the offer remained open, with appro-
prisite explanations where deemed necessary.

While the average length of all tender offers during the period was approxi-
mately 40 days, numerous factors way impact on those offers which last longer
than tite stitted original expiration date:

11) Litigation over the adequacy of disclosure, precluding purchases during
the ImlPnden'y of such court action.

(2) Compllance with certain state take-over statutes.
(3) The desired minimum is not met prior to the offer's initial expiration.
(4) (ertain offers require prior approval of other regulatory agencies-e.g.,

state insurance commissionerss or bank regulatory authorities.
(5) Exchange offers typically require registration under the Securities Act

of li3.3.
((1) Competitive bids may develop, thereby causing the original offerors to

sil multaneously extend its offer and to increase its consideration.
(T Offers may be conditioned upon prior shareholder approval, acceptance

of credlitor's committees for conipanies in bankruptcy and other non-conventional
situations which cause such offers to be extended until such conditions precedent
to purchase has been met.

(0) Offers may be sufficiently close to 90 or 100%lo of the total outstanding
that the purchaser may extend its offer in an effort to obtain the balance of
the pubilely-held shares.

Attachment.



I Original Final Total
Description (number and class of shares; Commence- expiration expiration length of

Target Bidder price) ment date date Extensions date offer

Schlang & Co-------------------Dakota International Corp --------- 192.500 common at $0.50 per share ------- Jan. 3, 1975 Feb. 3,1975
Hamilton National Life Insurance Co. National Western Life Insurance Co.. All 500,000 shares outstanding at $7.50 per Jan. 4,1975 _do. -- ...

share.
Liberty Investors Life Insurance Co. Florafax International, Inc--------Common stock-d outstanding shares for Jan. 17,1975 Feb. 1, 1975

(Tulsa, Okla.). cash at $0.08 net per share (Floafax
owned 2,000,000 shares (31 percent) and
a debenture convertible into 13,900,000
shares of common stock).

National Dollar Stores, Ltd ------------ Milton W.,ShoonL Sr ------------ 6,000 common at $10 per share. Mr. Shoong,- ----do ----- Jan. 28,1975
chairman of the board and president of
National owned 32,350 shares (36.3
percent)

Hexagon Laboratories, Inc. (Bronx, N.Y.). Pharma-Investment Ltd. (Canada) Common stock-all outstanding shares for Jan. 27, 1975 Feb. 11, 1975
(Boehringer Ingelheim GmbH cash at $6.60 per share. 6 percent con-
(Germany) owns 74 percent of the vertible debenture-for cash at $200.43
voting power in Pharma.) net per $100 piicipal amount.

Hi-Shear Corp ------------------------ Frank A. Klaus ------------------- 100,000 common stock at $10 per share .- do ----- Feb. 6, 1975
Mr. Klaus owned 553,964 shares (41.65
percent).

Envirotech Corp ---- _----------------smil BY------------- -668,000 common at $14.50 per share. Jan. 30,1975 Feb. 19, 1975
Esmil BV owned 108,000 sh3res and had
agreed to purchase 412,000 of the
company's unissued shares.

United American Life Insurance ~o Lincoln American Life Insurance Co.. All outstanding common at $3.75 per shore: Jan. 31,1975 Feb. 24, 1975
increased to $4.50. LAC owned 378,850
shares (43.6 percent).

Concord Fabrics, Inc., --------------- AFW Fabric Corp -------------- I All outstanding 32 percent not owned by Feb. 6,1975 Mar. 5,1975
AFW (a family corporation of the Wein-
steins who contributed their 68 percent
in Concord).

Accredited Hospital & Life Insurance Co. Kiaga Inc ------------------------ Common stock-all outstanding shares for Feb. 7, 1975 Mar. 7, 1975
(St Louis. Mo.). cash at $4 net per share.

Chomeuics, Inc ....---------------- Alyson Associates --------------- 103,000 common at $2 per share. (All sahres Feb. 10, 1975 Feb. 26, 1975
purchased were contributed to the
Chomerics votinR trust).

Steradent Corp.' --------------------- Magus Corp -------------------- 1,080,000 common at $14. (70,555 shares Feb. 14, 1975 Mar. 3,1975
were owned by a sister subsidiary of
Cable Funding, Inc.)

Westrans Industries, Inc ------------- Aquitaine Pennsylvania, Inc ------ All outstanding common 0t $36 per share... Feb. 20, 1975 Mar. 7,1975
Trans Pacific Financial Corp---------First Farwest Corp ---------------- 398.410 common in exchaigc for common Feb. 26,1975 Mar. 31, 1975

stock of First Farwest at the rate of 7
shares of First Farwest for each share
of Trans Pacific.

I Feb. 18. 1975
None Feb. 3,1975

None Feb. 1,1975

None Jan. 28,1975

4 May 12.1975

2 Feb. 21,1975

None Feb. 19,1975

1 Feb. 27,1975

None (3)

None Mar. 7, 1975

1 Mar. 26, 1975

None Mar. 3,1975

1 Mar. 20,1975
1 Apr. 29,1975

47Q )

16

12

135

26
03

21

28

29

46

18

29
63



Farm & Ranch Financial, Inc. (Wichita, National American Life Insurance Common stock-all outstanding shares for Mar. 18, 1975' Apr. 1, 1975
Kans.) Co. cash at $5.20 net per share. (National

owned 48,125 shares).
Wisconsin National Life Insurance Co. N.V. Insurance Co. (Netherlands) .... Common stock-all outstanding shares for Mar. 7,1975 Mar. 26.1975

(Oshkosh, Wis.). cash at $24 net per share.
Midmaster Onyx Corp ----------------- Kawannee Oil Co ----------------- All common (80-percent minimum) at Mar. 14,1975 Mar. 31, 1975

$18.55 per share.
DHJ Industries Inc ------------------- Dominion Textile, Ltd ----------- All 818,876 shame of common at $5 per Mar. 20,1975 Apr. 4, 1975

share.
King International Corp-----------The Guy Group--------------350,000 common at $4.40 per share. (The Apr. 9,1975 Apr. 30.1975

group owned bti.200 shares.)
Loblaw Inc. (Buffalo, N.Y.)------. Loblaw Cos., Ltd. (Canada)- ---- Common stock--all outstanding shares for Apr. 9, 1975 May 1. 1975

cash at $6 net per share. (The offeror,
through a subsdiary and an affiliate,
owned 76.23 percent of the outstanding
common shares).

National Tea Co. (Rosemont, Ill.) ----------- do -------------------------- Common stock--1,830,000 shares for cash _--do ---------- do -------
at $7 net per share. (The offeror and its
affiliates owned 59.27 percent of the
outstanding common shares.)

Ingress Manufacturing Co.. Inc .-------- Universal-Rundle Corp ----------- Any and all common at $9 per share - Apr. 11, 1975 Apr. 30,1975
Fed-Mart Corp. (San Diego. Calif.) ----- Hugo Mann (West Germany) ------ Common stock-500,000 shares for cash- do.- May 12,1975

at $25 net per share. (in addition, Mr.
Mann will purchase 300,000 shares from
Fed-Mart pursuant to an agreement.)

King International -------------------- Frank King, Herman King, and 200,000 at $4 per share-increased to $5 Apr. 14,1975 Apr. 25,1975
Maurice Kin. per share on Apr. 21, 1975. (132,382

shares were owned by the King brothers.)
Commonwealth Oil Co ----------------- Tesoro Petroleum Corp ----------- 5,500,000 common at $11.50 per share --- Apr. 19,1975 Apr. 30,1975
Universal Oil Products Co. (Des Plaines, Signal Co., Inc ------------------- Common stock-4,300,000 shares for cash Apr. 21,1975 May 2,1975

In.) at $21 net per share. (In addition, Signal
will purchase 1,500,000 shares of Com-
mon stock from UOP at the same price.)

Polumbus Corp ----------------------- W. R. Grace & Co ------------- All outstanding common at $15 per share. Apr. 25, 1975 May 12,1975
W. R. Grace purchased in escrow from
the Polumbus and Nelson families
1.021,685 shares (82.6 percent).

Vail Associates, Inc.' ----------------- Contran Corp -------------------- Common stock-250,000 shares for cash Apr. 28,1975 May 8, 1975
at $10 net per share.

S. Riekes & Sons. Inc ------------ Aco Standard Corp . .----------- AN outstanding common at $11.40 per Apr. 30, 1975 May 21,1975

Pil & Puff, Inc ----------------------- Midwest Health & Beauty Aids, Inc..
share.

Any and all shares of outstanding common ---- do ----- May 12,1975
stock at $4 per share (1st offer).

Any and all outstanding common at $4 per June 5, 1975 June 23,1975
share. (Midwest is wholly owned by the
Stein group who are major shareholders
of Pill & Puff. 47,700 shares were tend-
ered pursuant to the offer which expired
on May 12 and were purchased from
MIwest by Pill & Puff on exercise of
option granted by Midwest (2d offer).

None Apr. 1, 1975

1

2

8
1

3

Apr.

Apr.

May
May

July

9.1975

30, 1975

16, 1975

9.1975

25.1975

4 July 18, 1975

1 May 15. 1975
None May 12,1975

1 Apr. 30,1975

2 May 16,1975
None May 2,1975

None May 12,1975

3 June

1 May

None May

30,1975

31,1975

12,1975

None June 23,1975

41

43
48

58

31

106

99

35
32

t 3
17

28
11

18

62

152

13

19



Original Final Total
Description (number and class of shae; Commence. expiration expiration lenth of

Target Bidder price) ment date date Extensions date ofer

Sanpmo Electric Co ------------- Schlumberger Electric Co --------- AN outstanding common at $23 per share...-_ May 14,1975 May 22, 1975
Total Energy Leasing Corp. ----------- Myer Steinberg ------------------- All outstanding common at $1 per share.... May 12, 1975 June 2,1975
Summers Electric Co. (Dallas, TeL) ---- Summers Electric Co. Employee Common stock-50000 shares for cash at ---- do ----- June 28,1975

Stock Ownership Trust. $6.75 net per share. (The trust owned
30,165 shares of the common stock).

Morgan Adhesives Co ------------ Bemis Co., Inc -------------- 316,245 common at $6.50 per share. Bemis May 20,1975 June 6,1975
owned 1.820,000 shares (69 percent).

Data Card Corp ---------------------- Deluxe Check Printers, Inc. 650000 shares of common at $6.50 per May 21,1975 June 16,1975
share. (Deluxe owned a debenture con-
vertible into 323.077 shares of data
card).

American Videonetics Corp. (Sunnyvale, Omron Corp. of America (wholly Common stock--300 000 shares for cash at May 28,1975 June 18, 1975
Calif.) owned subsidiary of Omron Ta- $0.40 net per share. (Omron owned

teisi Electronics Co. (Japan). 80.7 percent of the voting stock of AVC).
Libby, McNeill & Libby ......-......... University Food Specialties, Inc .... Any and all shares of common stock out- May 29, 1975 June 13,1975

standing at $84 per share; any and all
outstanding 5 percent convertible sub-
ordinated debentures (due Jan. 15, 1989)
at $700 per $1,000 principal amount of
indebtedness. Universal owned 5,953,608
shares (61 percent).

Piper Jaffray Inc --------------- Piper, Jaffray& Hopwood Inc ----- 265,000 common shares at $10.50 per share. May 30,1975 June 27,1975
(Offeror is a wholly owned subsidiary
of the company Shares acquired will be
contributed to employee stock ownership
trust).

Philipsborn, Inc. (Forestville, Md.) ---- Outlet Co ------------------------ Common stock-all outstanding shares .-- do ..... June 12,1975
for cash at $1.50 net per share.

NN Investors Life Insurance Co., Inc. NN Corp ........................ Common Stock-All outstanding shares for June 4,1975 June 25,1975
(Milwaukee, Wis). cash at $4.00 net per share. (NN Corp.

owned 1,387,484 shares (82.5 percent)).
Taco Tico, Inc ........................ Foley Family Corp ................ All outstanding common at $1.60 per share. June 10, 1975 July 9,1975

(Daniel E., Robin 8 and D. Emnett Foley,
controlling shareholders of Taco own the
Foley Family Corp.).

GSC Enterprises, Inc. (Lincolnwood, Il.) . Sierra Capital Group, Clyde W. Common stock-500,000 shares for cash at June 12,1975 June 27,1975
Engle, Roger L Weston. $1.50 net per share. (The offerors own

1,214.900 shares (28.3 percent).)
Diversified Realty Inc ................. The Montana Corp ................ 140,000 shares of con.imon stock at $0.30 June 19,1975o Aug. 31,1975

per share. (Montana owned 27Y percent
of th': outstanding common shares.)

lqtertate Brands Corp .......... PF, Inc ........................ Up to 1,000,000 shares of common stock at June 16,1975 June 27,197F
$14.50 per sharj,

1 June 5,1975None June 2, 1975
None June 23,1975

1 June 20,1975

None June 16,1975

2 July 14,1975

1 June 23,1975

None June 27,1975

1 June 24,1975

1 July 2,1975

1 July 19,1975

30 Dec. 5,1975

1 Nov. 30,1975

3 Aug. 1,1975

2220
41

32
21

46

26

28

24
28

39

175

165

47



Helms Products Inc ------------- General Cigar Co ----------------- All 1.900,000 common shares outstanding June 23,1975 July 3,1975
at $13 per share. (On June 27 the offer
was amended to increase the price to
$13.25.)

Epko Shoes, Inc ---------------------- Epko Shoes, Inc ------------------ 248.243 shares of common stock at $8.50 June 25,1975 July 25,1975
per share. (K-B Marketing Systems, Inc..
holder of 50.4 percent of the outstanding
common shares, intends to enter into an
agreement with Epko to purchase its
assets.)

Rapoca Energy Corp. (Cincinnati, Ohio)-- Field Resources. Inc. (wholly owned Common stock-all outstanding shares for July 2,1975 July 30,1975
subsidiary of Field Enterprises, cash at $10 net per share. Series B
Inc.). convertible preferred-all outstanding

shares for cash at $200 net per share.
Field owned 1,990,796 shares of common
stock (81 percent).

Baird-Atomic, Inc --------------- onics, Inc ---------------------- Proposed exchange for 51 percent of the ------------................
Baird-Atomic, Inc., common based on
ratio of I Xonics common for each 2.2
Baird common.

Howmet Corp. (Greenwich. Conn.) ----- Pechiney Uline Kuhlmann Corp. All outstanding common at $19 per share July 7,1975 July 13, 1975
(wholly owned by Pechiney Ugine and 4% percent convertible debentures
Kumann (France) and Socilt at $630 net per $1,000 principal amount.
d'Exploitations at dlintets Chi-
miques et Metallurtiques (France)).

Apco Oil Co. 2 ------------------------ Alaska Interstate Corp ----------- Up to 1,500,000 shares of common stock (if -- do ---- July 21,1975
at least 900,000 were tendered) at $17.50
per share.

Up to 1,200,000 shares of common stock at July 14,1975 July' 26,1975
$23.50 per share.

Apco Oil Corp. 2 ......---------------- Northwest Energy Co ------------- 1,500,000 shares of common stock at $20 July 10, 1975 July 28,1975
per share.

1,500,000 shares of common stock at $25 per July 22,1975 Aug. 1, 1975
share.

Uiversal Accetance Corp ------------ The Montana Corp ---------------- Any and all outstanding common shares at July 17,1975 it Aug. 31,1975
$0.50 per share. (Montana owned 36.5
percent of the outstanding common
shares).

Ajax Magnethermic Corp. (Warren, Ohio). Guthrie Delaware, Inc. (wholly Common stock-all outstanding shares for ---- do ----- Aug. 14,1975
owned subsidiary of Mindustrial cash at $50 net per share.
B. V., Netherlands).

Securities Intermountain, Inc ---------- FirstSecurity Corp -------------- Exchange offer of 2 shares ot Securities Feb. 18.1975'i Aug 7,1975
Intermountain, Inc., for each share of
FirstSecurity Corp.

Valhi, Inc. (Houston, Tex.) .--------- Contran Corp --------------------- Common stock-150,000 shares for cash at July 21, 1975 Aug. 2,1975
$20 net per share.

Do 2 .........- - - - - - - - - - - - - - - - - - - - Farham Corp --------------------- Common stock-all outstanding shares for July 24, 1975 Aug. 4,1975
cash at $22 net per share. (An amended
offer was filed on Aug. 4 increasing the
price per share to $28)

I July 10, 1975

31None July 25,1975

1 Aug. 20,1975

...............-- ......(7) ..---------------

I Aug. 7,1975

None July 14,19751

I Sept. 5, 1975 o

None July 21,19750

I Sept 19,1975

None Aug. 31, 1975

None Aug. 14,1975

None Aug. 7,1975

None July 31,1975

1 Aug. 14,1975't

30

54
12

60

46

28

20

10

48

28



Original Final Total
Description (number and class of shares; Commence- expiration expiration length of

Target Bidder price) ment date date Extensions date offer

Roberts & Porter, Inc ------------------ Altair Corp ----------------------- 203,000 common at $7.50 per share. (The July 25, 1975 Aug. 15,1975
offer is equivalent to $9.37 per share
before the 25 percent common stock
dividend distributed on Apr. 2).

Corduroy Rubber, Inc. ------------- Corduroy Rubber, Inc ------------ Any and all outstanding shares at $200 per July 31, 1975 --------------
share.

Valbi, Inc. (Houston, Tex.) ---------- Contran Corp --------------------- Common stock-250,000 shares for cash at ---- do ----- Aug. 11, 1975
the increased price of $27.50 net per
share. (The amended offer also increases
the number of shares from 150,000
shares).

Copperweld Corp --------------------- Societe Imetal ------------------ Any and all outstanding shares of common Sept. 3,1975 Sept. 11, 1975
stock at $42.50 per share; and any and all
outstanding 5-pe;cent convertible de-
bentures at $1.517.86 per $1,000 princi-
pal amount of debentures. (Changed to
$40.48 and $1,529 respectively on Nov.
13,1975.)

USM Corp --------------------------- Emhart Corp --------------------- Up to 1,000,000 shares of common stock at Sept. 8, 1975 Sept. 19, 1975
$23 per share. Emhart owned 1,241,500
shares (30 percent) of the outstanding
common shares.

Epic Corp --------------------------- Ecco, Inc ------------------------ Any and all common stock at $1. (Epic ac- Sept. 11, 1975 Oct. 31, 1975
quired 1,613.504 shares of common
stock (94 percent) in exchange for a like
number of Ecco common from certain
shareholders).

Coffee-Mat Corp ------------------ Flagstaff Corp-Up to 360,000 shares of common-stock Sept 12,1975 Sept. 22, 1975
at $7.50 per share. (Flagstaff owned
475,218 shares (29 percent) of the out-
standing shares).

American Defender Life Insurance Co_... Employees Reinsurance Corp -------- All outstanding shares at $80.59 per share - _do - Oct. 21, 1975
National Insurance Co. of America ----- Protective Life Insurance Co-----.All outstanding at $7 per share; increased Sept 15, 1975 Oct. 1, 1975

to $8.50 per share. (Protective owned
106,109 shares class A common and
13,894 shares class B common (23.4 per-
cent and 60.2 percent respectively) of the
outstanding shares).

None Aug. 15,1975

(12) --------------

2 Aug. 31, 1975

8 Dec. 10, 1975

2 Nov. 10, 1975

None Oct. 31, 1975

None Sept. 22,1975

2 Jan. 16,1976
2 Nov. 7,1975

21

14

97

64

50

11

121
52

bO03



Anchor Coupling Co., Inc. (Libertyville, Amerace Corp ---------------------III.).

Kentucky Insurance Co --------------- South Carolina Insurance Co .........

Chomerics, Inc. (Woburn, Mass.) - Chomerics, Inc., Employee Stock
Ownership Trust

Dahlstrom Corp ---------------------- Hillman Coal & Coke Co ------------

Otis Elevator Co.3 --------------------- United Technologies Corp ----------
Otis Elevator Co ---------------------- Unied Technologies Corp- ........
National Insurance Co. of America 11 ____ Northern National Life Insurance Co.
Baltimore Paint & Chemical Corp ----- ELT, Inc --------------------------

Belmont Industries, Inc -------------- Raymond G. Perelman ............

Missouri Portland Cement Co. (St Louis, H. K. Porter Co., Inc-.............
Mo.)

Nucleonic Products Co., Inc ----------- Semiconductor Electronics Inc -------

The Anaconda Co -------------------- Crane Co

Imodco, Inc -------------------------- Amtel, Inc ------------------------

Grand Union Co. (Elmwood Park, N.J. Cavenham USA Inc. (wholly owned
subsidiary of Cvenham Ltd..
England).

American Chain & Cable Co., Inc. Babcock International Inc. (wholly
(Bridgeport, Conn.) orined by Babcock & Wikox Ltd.,

Eneland).
6.griock, Inc ------------------------- Colt Industries, Inc ..............

Common stock-All outstanding shares for Sept. 16, 1975 Oct. 6,1975 1 Oct. 23,1975
cash at $16 net per share.

Any and all outstanding shares of common Sept. 22,1975 Sept 26,1975 None Sept. 26,1975
stock at $2.55 per share.

Common stock-20,000 shares for cash at Oct. 8,1975 Oct. 28,1975 None Oct. 28,1975
$5 net per share. (The trust will purchase
from Chomerics that number of shares to
bring its total holdings to 100,000 shares;
i.e., at least 80,000 shares).

Up to 25,000 shares of common stockk at Oct. 9,1975 Oct. 21,1975 2 Dec. 1, 1975
$12.50 per share. Later amended on
Oct. 17, 1975, to remove the 25,000
limitation. Hillman owned 164,358 shares
(43.8 percent).

4,5t00,0W, common shares at $42 per share-- Oct. 15, 1975 Oct. 27, 1975 .............. (13)
All outstanding common Lt $42 per share-. Nov. 4. 1975 Nov. 14.1975 None Nov. 14,1975
All outstanding shares at $18 per share --------------------------------------------- ('4)
Any and all outstanding shares of common Oct. 21,1975 Nov. 12, 1975 1 Nov. 21, 1975

stock at $14 per share. ELT owned 279,098
shares (43.6 percent).

All outstanding common at $1.50 per share. Nov. 5,1975 Nov. 21,1975 3 (11)
Perelman and his brother own 570,592
shares (54.8 percent).

Common Stock-500,000 shares for cash at Nov. 6, 1975 Nov. 17, 1975 2 Dec. 8, 19751"
$24 net per share. Porter owned 384,864
shares (21.4 percent).

Any and all outstanding shares of common Nov. 10, 1975 Nov. 25, 1975 None Nov. 25,1975
stock at $3.53 per share. Thomson-CSF
owns 312,000 shares (62.3 percent).

Offer to exchange $20 principal amount of Nov. 11, 1975 Dec. 11, 1975 6 (U)
Crane Co. 8 percent subordinated sinking
fund debentures for each share of the
Anaconda Co,

Exchange of $14 principal amount of Amtel, Nov. 12,1975 t Dec. 10, 1975 None Dec. 10, 1975
Inc., 5 percent convertible installment
note, plus $4 cash for each share of
Imodco, Inc.

Common stock-,900,000 shares in ex- Nov. 14,1975 It Dec. 12, 1975 3 Jan. 21,1976
change for 11 , percent SF debentures
of Cavenham (USA) in the ratio of $18
principal amount debentures for each
share Grand Union.

Common stock-all outstanding shares for Nov. 18, 1975 Dec. 5, 1975 2 Jan. 30, 1976
cash at $27 net per share.

Any and all shares of common stock at $32
per share (increased to $35 on Nov. 26,

75). ,

Nov. 19,1975 Nov. 26,1975 3 Dec. 4,1975

34

4

20

53

to21 o

16

38

67

62

32



Description (number and class of shares; Commence-
price) meat date

Original
expiration

date

Final Total
expiration length of

Extensions date offer

Mechanics Building Materials Co., Inc.... Mechanics Building Materials Co.. Up to 199,266 shares of common stock at $1
Inc., Employee Stock Ownership por share.
Trust.

Microdot Inc.' ---------------------- General Cable Corp ------------- Any and all outstanding common stock at
$17 per share.Tidelands Capital Corp ---------------- Western Preferred Life Insurance 2,100,000 common shares at $1.02 per

Co. share. (WPL owned 20,000 shares of
common stock).

Onan Corp --------------------------- Hawker Siddeley Overseas Invest- Any and all outstanding shares of common
ment, Ltd. stock at $32.50 per share. Purchaser is a

wholly owned subsidiary of Hawker
Siddeley Group, Ltd. Group and
Studebaker-Worthington, Inc., which
presently control the company by virtue
of its ownership of all outstanding shares
of class B common, have entered into a
letter agreement whereby Grouo will
acquire that number of shares of class
B common which, when added to the

number of shares tendered will bring
Group's total ownership up to 1,100,000
shares.

Missouri Portland Cement Co. (St Louis, H. K. Porter Co., Inc----------Common Stock-500,000 shares for cash
Mo.). at $26 net per share. The offer of Nov. 7

topurchase shares for cash at $24 was
withdrawn.

Warbern Packaging Industries -------- A. & E. Plastik Pak Co-All outstanding common at $8.50 per share.
Midwestern United Life Insurance Co_... N.V. The Netherlands Insurance Co_. Any and all outstanding shares of common

stock at $19 per share.
Ameritel Enterprises. Inc -------------- First Ohio Investment Group, Inc---- 50,0030 class A common shares at $1 per

share. First Group owned, or had right to
acquire 25,500 class A common shares.

Dec. 1, 1975 Dec. 31,1975 2 Mar. 31, 1976

Dec. Z1975* --------------------------- Jan. 30,1979

Dec. 5, 1975 Dec. 19,1975

Dec. 8,1975 Dec. 22,1975

Dec. 9,i915 Dec. 12,1975

(1I)

0

14

is

None Dec. 19,1975

None Dec. 22,1975

2 Jan. 13,1976

Dec. 19, 1975 Jan. 5, 1976 1 Jan. 16, 1976
Feb. 26, 197621 Mar. 17,1976-(11)

Dec. 20,1975n Feb. 3,1976 1 Mar. 19,1976

35
n 21

(1,)

Target Bidder



Boyertown Bunal Casket Co.-----. - Amedco, Inc---------------I-!-E Inipe. 131 Corp.' - - - - - - - - - - - - Gould, Inc

I-T-E Impe i3l Corp. (Sping House. Pa.) .- do.

Cast Catarnian Coip --------------- The Coleman Co., Inc

All outstanding common at $16 per share.._ Dec. 22,1975 Jan. 23,1976
Common stock-2,500,000 shares at $20 Dec. 23,1975 Jan. 5, 1976

per share.
Common stock-,000,000 shares for cash Jan. 5,1976 Jan. 16,1976

at $20 net per share. Gould owned 1,751,-
657 shares (21 percent). The offer of
Dec. 23. 1975, to purchase 2,500.000
shares was terminated and all shares
tendered pursuant thereto were to be
returned.

Any and all outstanding shares of common Dec. 26,1975 ---- do -------
stock at $3.75 per share. Conditioned
upon the receipt of 85 percent of the
shares sought ana upon acceptance of the
offer by 750 shaiehclders of record.

I Feb. 20,1976
None Jan. 5,1976

None Jan. 16,1976

1 Feb. 6, 1976

I CO eiys, when pi...zhased. Although the offer expired on Feb. 3, 1975, shares in this insurance
company could not be purchased untI the State insurance commissioner gave his approval which was
given on Ma,, 3. 1975.

2 lender offers we.e abandoned by the bidder-whether through itigtion. minimum not met or
neve. commenced.

3 W,thd1awn on Mar. 3. 1975 !ollow;ng shareholder suits.
4 F led Mar. 3, 1975.

F.led Api. 14, 1975.
4 Filed Jure 11. 195.
7 Reagstrat on statement un'.er the Secuities Act of 1933 filed on July 7. 1975, but has neither

Lecome effcct-ve no teen wtthdiawn.
A'anJoced.
Abandoned because of injunction entered on that date.

10 F4cJl July 7, 19}75.
11 Court enjoined Fa;nham from making offer on Aug. 10. 1975,
12 Offer w-thdawn when shareholder approval not g.ven.

13 Pursuant to Oct. 29. 1975, U.S. district court order, the 1st United Technologies offer was abae-
doned w:th 2d offer permitted to be made following court approval.

14 Although it fled a schedule 13D on Oct. 20, 1975, with regard to its proposed offer, Northern
National did not commence its offer when Protective Life Insurance Co. increased its offer to $8.50
on the same date.

Is Continuity.
is Porter's $24 offer withdrawn pursuant to court order; amended offer at $26 commenced on Dec. 9.

1975.
17 Filed Sept 3, 1975.
Is Filed Apr. 25, 1975: registered exchange offer; staff review process continued frqm April to

November.
Is Still in progress.
29 Never commenced.
21 Fied Dec. 19, 1975.
n Expected.

SFiled Nov. 26, 1975.
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[Report No. 486, House of Representatives, 85th Congress, lat Session)

PaENOTIrxOATIoN OF MERGER

The Committee on the Judiciary, to whom was referred the bill (H.R. 7698)-
to amend the Clayton Act, as amended, by requiring prior notification of certain
corporate mergers and acquisitions, having considered the same, report favor-
ably thereon without amendment and recommend that the bill do pass.

HiSTORY OF THE BILL
On January 7, 1957, TI.R. 2143 was introduced by Mr. Celler, to amend the

Clayton Act, as amended, to require advance notification of certain corporate
inergers and acquisitions, to authorize the Federal Trade Commission to seek a
court injunction to preserve the status quo in energy proceedings before the
Commission, and to extend the coverage of section 7 of the Clayton Act, as
amended by the Celler-Kefauver Act, so as -to cover bank mergers accomplished
liy asset acquisitions. With certain modifications, the measure was similar to
II.R. 9424 which was approved by the House In the 84th Congress and in amended
form recommended favorably by the Judiciary Committee of the Senate.

Specifically, H.R. 2143 would require corporate parties to a proposed merger
or acquisition, whose combined capital, surplus and undivided profits exceed
$10 million, to furnish the appropriate Federal enforcement agency with advance
notice of the proposed transaction and to wait for a period of 60 days after
delivery of such notice before consummating the transaction. As part of the
notice, certain enumerated information would have to be provided the agencies
to enable them to assess the probable impact of the transaction on competition.
1'or like purpose, the parties would also be required to furnish the appropriate
agency within 30 days after request, such additional relevant information within
their knowledge or control, as the agency may require. Such agency request
would have to be made within 60 days after delivery of notice. All extension
of time for filing the information could, however, be granted. Willful failure to
file the required notice or to_ furnish the requested additional Information
would be subject'to a penalty ranging from $5,000 to $50,000, recoverable in a
(ivil action brought by the Attorney General. F-tlure by the Government to bring
suit within the 60-day waiting period would not constitute approval of the
transaction or prejudice the Government's right it a later date to challenge
the legality of the merger or acquisition.

11.1. 2143 exempted from the notification and waiting requirements mergers
and acquisitions involving small-business enterprises whose combined capital,
surplus, and undivided profits amounted to $10 million or less. It also exempted
10 additional categories of corporate transactions which technically constituted
ncqtiisitions by 1 corporation of the stock or assets of another corporation, on
the ground that notification and a waiting period in such instances was considered
unnecessary to effectuate enforcement of section 7. Thus exempted were: (1)
any acquil tion or stock not exceeding 10 percent of the voting rights of the
a.quiring corporation: (2) any acquisition of stock having a fair market valuti
of $2 million or less: (3) any acquisition of nonvoting stock ; (4) any acquisition
of assets having a fair market value of $2 million or less; or ally acquisition of
"sto,(k In trade" used in the ordinary course of the transferring corporation's
business; (5) any acquisition of bonds issued by the United States or any
political suhlivision thereof; (6) any acquisition of real property solely for office
space or residential use: (7) any acquisition from the Government of the United
States: (8) any acquisition of assets solely for the purpose of Investment by
banking institutions or insurance companies in the ordinary course of business;
(9 any acquisition by a parent corporation of the stock or assets of a sub-
shiliary corporation or acquisitions as between subsidiaries of a common parent
corporation: (10) any merger or acquisition where a Federal regulatory agency
is required to approve the transaction before it can become lawfnl and where
su,,h approval immunizes the transaction from section 7 of the Clayton Act.

Beyond these statutory exemptions, enforcement agencies would be required
to waive all or part of the notice and waiting period requirements in appropriate
cases and categories of cases having remote antitrust significance. Such waiver
would be accomplished by the mandatory issuance of regulations issued 120
days after enactment of the bill, at which time the provisions relating to advance
notice would take effect.
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A second major provision of II.R. 2148 would amend section 15 of the Clayton
Act to provide the Federal Trade Comnnission with authority to seek a district
court order preventing and restraining violation of section 7, pending issuance of
a complaint and completion of the CoinudsmioWs administrative proceeding. This
provision would give the Federal Trade Commission, which has concurrent juris-
diction with the Attorney General to enforce section 7 of the Clayton Act,
authority similar to that already po."essed by the Attorney General and private
parties, to seek a preliminary court Injunction to restrain the consummation of
a Jilerger or acquisition pending adjudication of its legality.

Finally, the bill was designed to plug a loophole in the l)rovisions of section 7
dealing with bank mergers by covering consolidations in this area accomplished
by asset acquisitions.

hearings on I.R. 2143 and on II.R. 264, introduced by Mr. Keating. were held
by this committee's Antitrust Stibcoumttittee (Subconmmiittee No. 5) on March 6,
7, S, 20, and 21, 1957, in the course o)f which, all interested imrsons and organiza-
tions were given oplrtunity to present their point of view. After consideration
(of the entire record of hearings, comprising some 448 pages, the Antitrust 'uh-
comnmittee recommenMded favorable consideration of 11.1. 2143, with a amendments.
The subcommittee recommnended deleting from section 1 of the bill til provision
en(onmpaAsiing bank mergers accomplished by means of asset acquisition. Chan ges
ini the sulbtantive standards by section 7. the sulcommittee believed, should mst
appropriately be considered in separate legislation.

Other amendments to section 1 of the bill recommended by the subcommittee
were as follows:

First, a clarifying anendnent to insure that notification and waiting require-
nients would be applicable only if the (olnbilhed capital, surplus. and umidivided
vrtits of the acquiring and acquired corlioratlions were Ili excess of a book value
of $10 million.

Second, a change in language to prescribe with greater clarity wvhat informa-
tion was to be furnished pursuant to the notif(atlon requirement.

Thir(l, substantive changes pursuant to which the enforcement agencies would
lie afforded 25 days rather than (R) (lays to request additional relevant informa-
tion. Beyond this, the lmrties wml bie requlired to furnish this information within
25 days in lieu of 30 days spei.lhfed in the bill as introduced. Also it was mlade
Hear that thne for furnishing such ad(litional information could be extentled

only upon request of thie Irties.
Fourth, it was made clear that the penalty sanction would be applicable only

if a transaction lhas been consuinlmated. It was also ila(le clear that the sole
remedy for willful failure to give notice or to furnish the required inforlmation
was a civil action which (old he brought only by the Attorney General.

Fifth, an amendment declaring it a nisdeneanor for any officer or employee
of an enforcement agency to make public, without authority, any information
furnished Irsuant to the lill.

In addition, tle suiomnilttee recominended a provision making it mandatory
for the enforcement agencies 141 waive all or part of the notification Mnd waiting
requirements in appropriate cases. It al5o recommended insertion of a new sec-
tion 3 providing that enactment of not i cation and waiting requirements wmIs not
to affect or impair any rights heretofore legally ac(Iuired or to) nake lawful any-
thing heretofore prohibited or aide illegal by the antitrust laws.

Finally the Antitrust Sulwommittee recommended exempting certain additional
categories of transactions on the [oasis that notification atnd waiting requirements
in such cases was unnecessary for effective enforcement of section 7 or had little
antitrust sgnitfleane. For this reason the exemptions of I.R. 2143 were extended
to include: (1) any acquisition of all interest in land for the purpose of con-
structing plants for use in the conduct of iusiess: or any a((iuisltion of vacant
industrial property ; (2) any acquisition of stock of a corlporatiom 75 percent of
whose assets consisted of undeveloped or partially developed nineral, inning,
or timberland properties; or any acquisition of the whole or any part of such
properties; (3) any acquisition from the Government of ally State or political
sultv!silon thereof ; (4) any acquisition by a banking institution of the assets
of another banking Institution: (5) any acquisition by a subsidiary corporation
of the stock or assets of the Irent corloratlon; (6) any acquisition of sto(.k
or assets pursuant to Judicially or Government-agency supervised reorganization
or dissolutions ; (7) any acquisition l y a corporation engaged wholly In religious,
educational. or charitable activities: (8) any acquisition of stock or assets by
any corporation in connection with finalicing or underwriting transactions where
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title to such stock or assets is acquired solely for collateral, underwriting, or
security purposes.

This committee approved the various amendments recommended by the sub-
committee and adopted two additional amendments. The first would enable the
enforcement agencies to prescribe exemptions only from the waiting period provi-
sions but not from the notification requirements. The second would exempt any
acquisitions of stock or assets of any foreign corporation unless such foreign
corporation transacts business in the United States and bas a permanent estab-
lishment in the United States; or has stock or other share interest In a corpora-
tion transacting business in the United States.

The provisions of H.R. 2143 as thus amended were incorporated in the present
bill, II.R. 7698, whose passage Is recommended by the committee.

EXPLANATION OF BILL

The first paragraph of section 1 of the bill makes no substantive change in
existing law. It removes a redundancy resulting froun the fact that all tran.,ac-
lions prohibited by the first paragraph of section 7. as amended by the Celler-
Kefauver Act, are likewise prohibited tiy the second paragrapfh of that section.
For that reason, the first pmragraph of present section 7 is stricken as unnec-
es a ry.

The second paragraph of section 1 is a new provision. It requires that, if a
corporation subject to the Clayton Act acquires the stock of another corporation
engaged in commerce, where the combined capital. surplus, and undivided profits
of the 2 exceed a book value of $10 million, the Attorney General and the Federal
Trade Comnission (or other appropriate commission or board) must be notillld
60 (lays in advan:,e of the transaction. The notice must set forth separately as
to the acquiring and acquired corporations the naine and address, nature of busi-
ness, products or services sol or distributed, net sales for the last accounting
year. a copy of the last annual report and balance sheet, and location of plants
and trading area in which each product or service is sold.

l'ursuant to this provision, corporations subject to the Jurisdiction of the Fed-
eral Trade ('Comiission (i.e., nonregulated corporations) would have to notify
tho Federal Trade Commision and the Attorney General 60 days in advance. )if-
ferent considerations are applicable with reslpect to corporations subject to t
jiurisdiction of a Federal regulatory agency. IUnder sectionn 11 of the Clayton Act.
authority to enforce compliance with sectims 2, 3. 7. and 8 of the act is vested
in the Interstate Commerce Cominislon with respect to common carriers sub-
jet to the Interstate ('ommerce Act: itn the Federal Communications Commis-
sion with respect to common carriers engaged in wire or radio communications
or radio transuil.hion of energy ; in the Civil Aerionautics Board with reseet to
ir carriers subject to the Clvil Aeronautics Act of 1:38: in the Federal Resserve

Roard with respect to banks. banking ass.clatilns. and trust companies: fnd
in the Fe'leral Trade omissionin with re-sliw-t ti) all other characters of com-
nieree. In addition, the last paragraph of (layton Act. section 7, exempts there-
froim corporate mergers or acquisitions dily c(4s1mnliated pursuant to authority
given by the 'ivil Aeronautics Board, the Federal ('Communications Commission,
th,, Federal Power Commission, the Interstate ('oninerce ('ommisslon, the Secu-
rities find Exchange Commission in the exercise of Its Jurisdiction under sectiom
10 of the 1iublic Utility Holding ('ompany Act f 1935. the United ,tates Maritime
('ommission, or the Secretary of Agricultur,, under any statutory provision
vesting such power in such commission, secretary or board.

By virtue of these provisions, together with the fact that mergers and acquili-
tions among regulated corlrations are in the great majority of instances sub-
JPct to approval by the aplpropriate regulatory agency upon advance notice, see-
tlin 7 ,,f the (it*vton Act has only limited application in this area. In view of the:.e
considerations. it Is unneces.ary for the notice and waiting period provisions of
tho lill to he extended to any transaction which requires the advance approval
of a Federal regulatory agency, where such approval immuulles the transaction
frou the provisions of section 7. Section 1 (15) accordingly exempts such transac-
tionl.l from the requirements of the hill. Similarly were n Federal regulatory
statute afford.% parties to a proposed merger or acquisition the right to seek ad-
vnnct, agency approval and such approval is In fact sought : It Is exempted from
tho notifleation and waiting requirements should the transaction as approved be
immunized from the reach of section 7. Biy reason of the fact that the Attorney

general l has a right to Intervene before the regulatory agency in a merger or
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acquisition proceedings, provision is made for assuring that the Attorney General
is adequately Informed of all such proposed transactions. This is accomplished by
requiring the appropriate agency promptly to notify the Attorney General of any
application for agency approval of a merger or acquisition.

There are isolated instances where approval by the regulatory agency for a
merger or acquisition is not required, or where parties, in contravention of the
statute, proceed withoutt agency approval, or where agency approval does not
Immunize the transaction from section 7. In such cases the requirements of the
present bill would be applicable so that advance notification would have to be
furnished the appropriate regulatory agency and the Attorney General.

It will be noted that common carriers or other public utilities whose rates and
practices are regulated by State or local regulatory bodies, rather than by Federal
regulatory agencies are not covered by this measure. ('onsequently, the bill would
not require notification in the case of any acquisitii'u of stock or assets by any
common carrier or other public utility which under any specific provision of
State or local law requires the approval in advance of a State or local regulatory
agency.

With further reference to the second paragraph of section 11 of the bill, a
corporate merger or acquisition could not take lliace until 00 days after delivery
of notice to tile Federal Trade Commission (or other appropriate commission for
board in the instances noted aiove) and the Attorney General. The 60-day period
would begin to run immediately after delivery to the 2 agencies of the notice con-
taining the prescribed information, although It would lie sufficient if one agenl.y
were sent a copy of the notice sent the other. However, submisdon of part rather
than all the itfor iation specifically enumerated] in the notice provision would
not constitute "delivery * * * of notice of the proli.sed acquisition."

In tile case of a merger or acquisition requiring stockholder approval, tihe
required 60-day notice nay be given prior to final approval of the terms of the
acquisition at the stockholder meeting. 1lowever. the required 60 days' notiee
need not be given until after stockholder approval, so lng is 60 days are allowed
to elapse after notice and before the effective (late (if th merger or acquisition.
Likewise, notice of an acquisition of stock or assets ntd not be given until afte-r
execution of a contract for the acqu(sition provided the parties, before the cmm-
sumnmation lieomui effectlvp, allow flie required 60 days to elapse after giving
notice.

Ordinarily the acquiring corporation will obtain all tle Information necesa:lry
to comply with the notification provision and will untdertake to make delivery
to the appropriate enforcement agencies. In that event the acquired cororatliii
will have no obligationi to notify the agencies of the lropos(d transaction. On the
other hand, If a company which Is party to a merger or nequlIsition refuses to inike
available to the (oher party information necessary to sqitlsfy the tiotifieution
requirement, then that company would have to suimnit its own notification to
tilt- enforcenient ugemcift. Of coursese, should a corIwration not know that its stock
fir assets are being acquired, it would not lie subject to liability for failure tio
file notification.

Within 25 olays after delivery of the notice, the enforcement agency ntay re-
(luest from either party additional relevant infirnmation which Is within that
party's knowledge or control and the party must furnish such Information willhi
25 days lfter I-44lnetst. As a convenience to business%. , an extension of tine may
he provided. By placing a 25-day limit on agency requpest for additional ili-
formation, It will lie necessary for the agency to examine the notiflcatifin
promptly and to determine without delay whether additional informationn is
ieeded to nsess the transaction's pr(l)able imlact on competition. A sitnihmir
resionsilllity is placed on the companies to furnish the information expeditlously.
It is contemplated that in the normal case. the agency will obtain the ad(ldhitilial
information within 1R) days after delivery of notice. whtieh will afford it a Io-
day lieriol to determine whether action seeking preliminary injunction prior tiP
'osuinmnation (if the transaction Is Justifled.

it is particularly important that the Federal Trade commission n or the Attorny
(C'ueral not make a request for additional information where the other agency
has already made such request. In this connection It mist loe observed that undtr
section 7, asx under other provisions of the antitrust laws. the statutory mechanism
contemnplates concurrent enforcement by the Federal Trade Conmissloi anid the
Attorney General. Exiwrience over n number of years has demonstrated an absence
fir the most part of duplicative effort on their part. In the enforcement of section 7

74-02#4 -76-....17
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as amended, for example, liaison procedures have been worked out so that either
the Commission or the DIepartment of Justice will have investigative and enforce-
ment responsibility for a given merger or acquisition, but not both. This avoids
the Wiirdening of business with duplicating Government investigation and en-
forcement. The committee emphasizes that these liaison procedures must be
c, tiplied with meticulously in the administration of this measure in order that
there not he a duplicate request for additional information In any case. As soon
as notice has been delivered, ttgrvement should be reached as to which agency will
handle tile transaction a(] thereafter only the agency having responsibility
Ii accordance with the agreement should take any action whatever.

As to tile information which a company is required to furnish, not only must
it fie relevant to section 7, it must be within the knowledge or control of that
cmupaiy. The pro-islon does not authorize the agency to require a concern
tt u delrtake new studies or to make market surveys. However, if such material
hms bIeej compiled in the past and is available in the company's files at the time
of requvst. it would, if relevant, falls within the category of information required
to Ie furnished.

In tile event an acquisition has been consummated and there has been willful
failure to tile notification or to furnish additional relevant information, the bill
Irtivides a civil penalty of not less than $5,000 or more than $50,000 which may lie
rec',vered only Ii an action brought by the Attorney General. On the other hand,
if the parties to a propsosed merger or acquisition decide against its consumma-
l' a, J ,,aiiction is proviied for failure to file notification or to submit addi-

tional Information. Compliance with the reporting and waiting requirements does
niit 4omist it ute a condit lou precedent to a merger or acquisition, and consequently
no aio4n mn11y be instituted challenging the legality of a transaction on the ground
of such noncomliiance. Moreover, a private party may not bring an action for
damages (ir Injunctive relief based on willful failure to notify or to furnish addi-
t i han information ; remedy for such falhtre is available only In a suit brought by
tho A attorney General.

In order that the corporate transactions affected by this bill might not be
Ji,lumrdized by irenlmture disclosure, the bill contains safeguards against
lminithorized disclosure by Government personnel of information required to be
fiiiui.hed. It would l a misderueanor for employees of the agencies receiving
itfirnmntion tim make it public without the authority of the appropriate C(omnis-
s.iriu ur Hipard or Attorney General. This prohibition against unauthorized dis-
cilwosre does not alhly, however, where the Information furnished! has alre.idy
liveun mode public in one form or anther, or where a court directs the publishing
of !.-uch information. It is &lot the purpose of this section of the bill to restrict
in any way the use of this Information im a court proceming, or in any other
mimer necessary for the enforcement of the statute. Accordingly, the' bill does
liti irtlililt making public the information where this Is done under the specific
'ithority of the ('(nnnissmn or Attorney General. Nor does the bill prohibit
111:dkimlm such information available to coimuitlees of the Congress.

An inipwrtant feature of jilt bill Is tile (eclaration that failure of any of the
mifi reIlnent agencies to request information or to interoi)se objection to a pro-
si~o, d merger during the We-day peril shall not constitute a bar to any subsequentaetiin. proceeding, or investigation concerning the transaction in question.

Th, reason for this provision is to make It clear that neither silence nor inaction
1by the enforcement agencies (iuring the 00-day period is to be Interpreted in any
s,,nse as constituting approval of the legality of the merger or acquisition ; nor
des the bill in any sense confer authority upon the enforcement agencies to give
l,-'al appijroval to any proposed merger or acquisition, either within or sub-
FW(olent to the 6(-d:y peril.

The lill provides no authority for the enforcement agencies to exempt from
the nm'itl mention requirements any transaction beyond those specified In the lill
itself. However. the hill lirovldet,, broad authority to the enforcement agencies
to waive. and requires them to waive, all or part of the waiting period require-
nfWnts in situations where the competitiw significance is remote. Such waivers
llr:'v lie granted on the.basis of broad categories of cases, as well as on an
individual case basis.

In tile tstablishment of procedures or regulations for the granting of waivers,
ample opportunity will lie provided for full public hearings. Such procedures or
ret';flations are to he estlmhihed within 120 days of the (late of enactment of this
uuueasur, and the taking effect of the notice and waiting period provisions is to
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te delayed until the end of this interval. The waiver procedures should also make
adtilate provision for processing waiver requests with a minimum of redtape,
for avoiding duplication of effort between enforcement agencies, and for fixing
the responsibility for administrative action ity each agency so as to avoid giving
thuse seeking waivers an election as to which agency to deal with.

In order to avoid interference with legal rights acquired prior to enactment
of the amendments of section 7 contained in the present bill, section 3 reenacts
protection for such rights in the sime language its contained in section 7 when
first enacted In 1914. Tie effect of this provision is to maintain without legal fil-
liairment any contractual right which was lawfully obtained by a corporation
before this meaure shall have become law. At the same time, as In the similar
lirovisi ,n contaitiied ill the original section 7, the bill makes it clear that such
protection of existing legal rights does not make lawful any thing which before
tlw enactnent of this measure was in violation of the antitrust laws.

Section 4 of the bill authorizes the Federil Trade (ommission to bring suit in
the Vnited States district court, before a merger is consummated, to restrain and
Iitow.tit violations of section 7. It also authorizes the Federal Trade ('ommisslon
to seek maintenance of the status (uo after the merger or acquisition has been
co mleted. It is the specific intent of the committee that the Conmmission, under
this provislon, should not have greater authority than that enjoyed by the Attor-
ney (h'vieral under section 15 of the Clayton Act. ly providing that in an injunc-
tive proceeding brought by the Federal Trade commissionn . the court shall have
power to make such order as may lie deemed just. it is made clear that the courts
Itl actig upon a l*ttlllin by the Commission for a stay will be guided by precisely
tle stme conmidherlions wlich obtain in a similitr proceeding brought by the
Attorney (eiseral under section 15.

If a lpreliznimiary Injitjti on should be granted by the court, the Federal Trade
Coimiisloni is required to proceed as soon as may Ie to it hearing and determina-
tion of lil, caset,. However. the court will retain Jurisdiction to I.4sue stich further
orders as may be aijilhrolriate at various stages of the ('olllnissioi'a adininstra-
tive jiroedure. Thus, should the omissionin be dilatory in the Issumince of a

.eo'nldaitnt or in the determination of tlie ease, the coliorate parties could file a
iniatli.n with the court at any time for an order vacating any preliminary injimne-
ti,, or rpxtraiiiing order or for such other action as the court In Its di.retltn
ti, 13hem n 'tecssaiy inI lie circninstanices.

In addition to a broad exemption for proposed mergers arid acqiilsilltons where
the combined capital, suirpltus. and undivided profits of the acquiring and acquired
irl'rorations are $10 million or less. ti p bill exempjits from notifhladcion aid wait-

l tz reitltireimnts a number of speditic types of transaciols that are not likely to
lu:uvi, Nulstantial antitrust signiflcance. or that need not he reported d in the Inter-
,.,t (f effective enfo reen'unt of section T. These exemltions are -set forth in 15 sub-
iaragraphjlls of section I (if the Ilill.

Suulia rtigraph I 1) exempts any a.quilsition by a corporalion of 10 percent or
lss tot! the voting rights of another corlioration. the 10 perce, nt figure includes
stl,,ck currently acquired plus that already held by the acquirng Corporation.
itus, where a corioration owns 5 lpreent of the voting stock of another and

tlen pIurchases an additional 6 percent of tie latter's voting stolk, the tra usaction
WIMAd not lie excluded from the notificatigi and waiting reiliroments since the
aiwquisitlon would give the acquiring concern more than 10 percent of the voting
rights it the acquired.

u1blparagraph 12) excludes front notice and waiting requirements any aequisi-
tin of stock, in a single transaction or series of related transactions, where the
fir market valuu tif the consideration laid for such stock by the acquiring cor-
poration is $2 million or less. This exemption seeks to insure exclusion of routine.
41 f.u miladts stock acquisition'%.

Sdiliiagralih (3) exempts any aciuilsition of stock which does not increase.
dlirettly or Indirectly, the acquiring corlooration's share of voting rights in an-
,other corporation. For Instance. if corporation A owned 25 percent of the voting
stock of corporation B and then acquired nonvoting preferred stock In B for
!Z4 million. the transaction would 1e exempt. However. If. in the amte situation.
A purchased preferred stock in B for $4 million which stock could be converted
Into voting mtock, the transaction would not be exempt by this provision since
A' share of voting rights in B would be Indirectly increased. Moreover, the ex-
( ulitifiti excludes transactions scich as the receipt of stock dividends, certain
asertiims of lreemltive rights, as well as purchase by a corporation of any of
Its ,\ n mitstanding stock.
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Huloperagraph (4) excludes any acquisition in a single transaction or series of
related transactions, by one corporation of assets of another corporation if the
fair market value of the consideration paid for such assets is $2 million or less.
The amount of consideration paid by the acquiring corporation for any assets
comprising sttck in trade is excluded in computing the $2 million limitation.
This means that any acquisition of assets comprising stock in trade, regardless of
the amount involved, is exempted. On the other hanid, asset acquisitions not
consisting of stock in trade are exempted only if they are In the amount of $2
million or less. To illustrate, if a corporation shoul purchase $8 million in
assets from another concern and $1/g million of those imssets were to constitute
stock in trade. tile transaction would be exempted under this provision since the
assets not comprising stock in trade would be less than $2 million.

The term "stock in trade" covers mpplies and materials which the transferring
corporation sells in the ordinary course of Its business. It includes tile sale of"
locomotives by a locomotive manufacturer to a railroad company; the sale of
ships by a shipbuilding concern to a shipping line: and the sale of aircraft
by a manufacturer to an airline. It is Intnaterlal whether the equipment is
manufactured to specl fleat ion.

-Suloparagraphi (5) exempts the acquisition hy any corporation of bonds or
other oligations without voting rights of any other corporation. It also ex-
empts the acquisition of securtitles issued by the iiited States, or by any SHtate.
Territory, or insular possession thereof, or by any political subdivislon, pulie
ogen.y or Instrimentality of the foregoing. Excluded by this provision woul li e
countless transfers of bonded indebtedness which tiE) not involve acquisition of
voting rights.

Suhlparagraph (W) affects three types of transactions. First. it exempts any
acquilsitioi of real property, prilniarily f~r office space ,or nontranslent residential
ui.e.

Second. the provision excludes any acquisition of an interest in land primarily
for the purpose (if constructing plants or other ftcllitles for use in the conduct Ef

busin .ss. This provision is designed to remove from advance notification any
IjrlltIse of land which is to be used by the pirehasing corporation for the buill-
ilg of facilities es.sentlal to the operation of its business.

Flnlil. tiny acquisitin of vacant industrial property is exempted.
Subparagraph (71 )ortains to etriorathus engaged ill mineral, mining, or

tlinirland olieratiol:w4. MSuch comlpanies constantly ate(uire propertles to hold in
res,.erve for future operations. In some iln.tatces thie corlporation will, in tilt(,
ordinuary course (of Isiness. obtain 1n interest in sutch property by acquirilig
stock or othl-r share capital in the corporation which owns the property. In other
instances it will purchase the property directly front the owner, or acquire a
lease in the propertyt. In this context the lill exenllts any acquisition of (1) stock
ir other share valial of a corporation. 75 percent or inore of tile market value

(of tile assets #of whl(ih consist of undeveloped (itr partially developed mineral.
ililtig. or ti l~lnrlmaid lpr'l)ertfes. or (2) tile whole or uily 1art of such undeveloped

or pirt ially developld inheral, mining, or timberltind liroplrtle,5.
The tern minerali" Includes oil, gas, nhind coal properties. Tite phrase "partially

de'luped mieral. initning or tinhlierland properties" I cludes properties which
have ien exPloited to a limited extent. but which are not being operated as
1slioe, s properties at tile tinle they are acillired. For ins-lance, it is common ill
the inining industry for a mine to) be operated for a time and then shut down. The
nlwttlisilloni by i corloration of a shutdown mine for tile pllrlose of incrqstig
Its rese-rves would he considered partially developed miling property and(1. there-
ffore, wI l tie exemloted from the reporting requirements Eof the hill. Also in tle
category of Iartlally developed winning property wolld lie a situation where thme
discoverer of a new mineral deposit produes only a limited amount of minerl
to (letE-rlinlue tile size. nature all(l scope of the mineral property. On the otler
h:lmull. if a mine were acquired while it was producing ore on a commercial scale,
thiE t runlseti,,n would not be exempt.

SMnuliragrarlh (8) covers aconisi tions from governmental agencies. It excludeI
front tile not iflentiT and waiting perlid requirements any acqul.tlion by a .ir-
Ijiration from the (lovernment of tile unitedd Stntes. or fronm the governments
Er . tiate. Territory. or Insular llss,e8lon thereof, or from any political
stldivislin or public agency or Instrmiontiallty of one or more of the foregoing.
Tlhiq provlsiin wmld insure that premerger notfleatlon would in no way conl-
fl;ct with h"fifiiation and clearance prrcelutres Congress has splecifled for dis-
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piisal of particular Government property. Each separate disposal statute, not
this general premerger notification provision, would control.

Subparagraph (9) has two purposes. The first is designed to exempt ordinary
investments by any bank. banking association, trust company or insurance com-
pany. Specifically, it exempts acquisitions of assets, other than voting share
capital, by such companies which are solely for the purpose of investment. For
example, the acquisition of property, solely for investment, under a purchase and
lease-back arrangement would be exempt. As a further example, this provision
would exempt asset acquisitions pursuant to the exercise of remedies provided in
a security instrument in the event of default, such as the remedies of foreclosure
Or power of sale as authorized by the laws of the various States.

Tihe second purpose of subparmgraph (9) is to exempt bank mergers accom-
plished by asset acquisitions. Since neither the Attorney General nor the Fed-eral Reserve Board is given authority by this bill to proceed against such transac-
tions under section 7, enforcement of the section would not be effectuated by
having these agencies notilled in advance of such transactions.

Subparagraph (10) is aimed at excluding transactions between a parent cor-
poiration and subsidiary, as well as between two subsidiaries with a common
parent. Thus, if a corporation owning more than 50 percent of the outstandingvoting stock of a subsidiary corporation, acquires additional stock or assets from
the subsidiary, suich transaction would be exempted. Moreover, if more than 50
percent of the outstanding voting stock f 2 corporations Is owned, directly orindirectly, by a single parent corporation, stock or asset acquisitions as between
the submidiaries would be exempt. Finally, the provision exempts stock or a&setacquisitions by subsidiary corporatioit from the parent corporation where the
jlArent owns more than 50 percent of the outstanding voting stock of the
suh,.idia ry.

Sibparagraph (11) exempts any acquisition of stock or assets pursuant toJudicially or Government-agency supervised reorganizations or dissolutions.
Subparagraph (12) exempts aimy acquisition, solely for purpose of investment,of stock or assets by any corporation engaged wholly in religious, educational, or

charitable activities.
Snbparagraph (13) exempts transactions which involve the transfers of title

to stock, other share capital. or assets by.one corlmration to another solely forcollateral, underwriting, or security purposes. Thus, the provision exempts atransaction where an underwriter, dealer, or broker acquires title to stock inconnection with the marketing of such securities: or a transaction where a cor-
lPoration acquires title to assets of another corporation only as security for a loan.Subparagraph (14) pertains to acquisition by American corporations of thestock or assets of foreign corporations. If a foreign corporation does not transact
business in the United States and has no stock or share Interest in a corporationtransacting business in the U'nited States, acquisition of its stock or assets would
be exempted. Conversely. if the foreign corporation transacts business and has a
permanent establishment in this country, acquisition of its stock or assets wouldle subject to the requirements of this measure. Similarly. if a foreign corporation
owns any stock in a concern transacting business in the United States, the provi-
slims of the bill would lie applicable.

Finally, subparagraph (15) exempts any merger or acquisition where a Fed-eral regulatory agency is required to approve the transar-tion before It can become
lawful and where such approval immunizes the transaction from section 7. How-evwr. it Is incumbent upon the appropriate regulatory body promptly to notify the
Attorney General of any application or request for such approval.

CHANGES IN EXISTING LAW

Tn compliance with clause 3 of rile X1II of the House of Representatives,
there is printed below in roman existing law in which no new change is proposed,the matter proposed to he stricken out is enclosed in black brackets, and a new
matter proposed to be added is shown in italic:

SECTIONS 7 AND 15 OF AN ACT APPROVED OCTOBER 15, 1914, AS AfE:NDED (15 U.S.C.
18 AND 25)

Src. 7. [That no corporation engaged in commerce shall acquire, directly or In-directly, the whole or any part of the stock or other share capital nnd no corpora-ltion subject to the Jurisdiction of the Federal Trade Commission shall acquire the
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whole or any part of the assets of another corporation engaged also in commerce,.
where in any line of commerce in any section of the country, the effect of such-
acquisitiou may be substantially to lessen competition, or to tend to create a
monolply.

[No corporation shall acquire, directly or indirectly, the whole or any part
of the stock or other share capital and no corporation subject to the Jurisdiction
of the Federal Trade Commission shall acquire, directly or indirectly, the whole
or any part of the assets of one or more corporations engaged in commerce, where
In any line of commerce in any section of the country, the effect of such acquisi-
tion, of such stocks or assets, or of the use of such stock by the voting or granting
of proxies or otherwise, may be substantially to lessen competition, or to tend to
create a monopoly.

CThis section shall not apply to corporations purchasing stock solely for
investment and not using the ,inme boy voting or otherwise to bring about, or in
attempting to bring about, the substantial lessening of competition. Nor shall any-
thing contained in this section prevent a corporation engaged i, ommeree from
calL, lIg the formation of subsidiary corporations for the actual carrying on of
their immediate lawful business, or the natural and legitimate branches or ex-
tensions thereof, or from owning and holding all or a ptort of the stock of such
subsidiary corporations, when the effect of such formation is not substantially
to lessen competition.]

No corporation shall acquire, directly or indirectly, the whole or any part of
thc stock or othIr share capital and no corporatiom subject to the jurisdiction
of the Federal Trade Commtission shall acquire. directly or indirectly, the whole
or any part of the assets of one or more corporations engaged in commerce, where
in any line of comnneree in any Rection of the country the efYect of such acquisi-
tion of such stock or assets, or of the use of such stock by the voting or granting
of proxies or otherwise, may be substantially to lessen completion or to tend to
crettc a monopoly.

No corporation subject to the provisions of this Act shall acquire, directly or
indirectlyi, the whole or any part of the stock, other share capital or assets of one
or more corporations engaged in commerce, where the cornbined capital, surplus,
and uindiiided profits of the acquiring and the. acquired corporations are in exc-ss
of a book value of $10,000,000, until sixty daly after delivery to the Commission
or Board vested with Jurisdiction under the first paragraph of section 11 of thi.q
Act and to the Attorney General of notice of the proposed acquisition. This
ilotiep shall inltde. *eparately av to the acquiring and acquired corporation.:
(I) the name an7d address; (2) the nature of busine.s and products or serrier.
sold or distributed; (3 ) net sales for the last accounting iear; (4) copy of Iast
annual report and balance shct; and (5) location of plants and trading area in
which each product or service is sold. The parties shall furnish within twrenty-
fire days after request therefor, such additional relerant information with in their
knowledge or control as may be requested within twenty-fire days after delirer
of notice of the proposed acquisition by the C(ommission or Board vested with
Jurisdiction under section 11 of this Act or by the Attorney General: Proided.
That upon request of the parties the Commission or Board or Attorney Generat
may extend th tine for furnishinq such additional relevant information. If II7y

partly to an acquisition which has been eon.sllmm11atvd. has willfully failed to q'ire
the required notice or to ftrnish the required information. such part! shall 71,
subject to a penalty of not less than 85,000 or more than $50.000. which may bo
rccorcred in a civil action brought by the Attorncy General. No other person
shall be entitled to sue either party to the acquisition for failure tnder this
paragraph to give notice or to furnish the required Information and such penalty
shal be the sole remedy for willful failure to give notice or to furnis.h the re-
quired information. Any oftlcer or employee of the Crr..'ission or Board v.cst ed
vith jurisdiction und-'r section 11 of this Act or of the b, ,martinent of Justice. who
shall make public any information furnished to the Conimisson or Board or At-
tornell General pursuant to the provisions of thi. paragraph. icithont the a-
thorittll of the Commission or Board or Attornry General, winless direchd hi' a
court, or unless such information has already been. made public, shall be deemed
guilty of a mis.demeanor and upon eviction thereof, shall be punished by a
fine not exceeding $5,000 or by impris.onment not exeredino one year. or both.
Failure by the Federal Trade Coimission, the Attorney General or other ap-
propriate agency to request additional relevant information pursuanv t to thise
paragraph or to interpose objection to such acquisition within the sixty-day
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period shall not bar the institution at any time of any action or proceeding with
respect to such acquisition under any provision of law. The Commission or Blomrd
vested wqth jurisdiction under section 11 of this Act, after consultation with and
upon approval of the Attorney General, shall establish procedures for the waiver
by the appropriate Commission or Board atul the Attorney General and such
Commission or Board and the Attorney General shall waive all or part of the
waiting requirements in appropriate cases and in categories of cases where a
waiting period is deemed unnecessary to effeetuate enforcement of this section
of this Act: Provided, however, That such procedures may be amended front tinge
to time as the Comtission or Board, upon the approval of the Attorney General,
considers appropriate.

The notification and waiting period provisions of the preceding paragraph shall
not apply to the following:

(1) Any acquisition of stock when the stock acquired or held does not exceed
10 per centum of the voting rights, as represented by the voting stock or other
voting share capital, of the corporation in iohioh the stock 0A acquired;

(2) Any acquisition of stock in a single transaction or series of related transac-
tions, unless the fair market value of the consideration paid for such stock in such
transaction or transactions exceeds $2,000,000;

(3) Any acquisition of stock which does not increase, directly or indirectly,
the acquiring corporation's share of voting rights in any other corporation:

(.4) Any acquisition., in a single transaction or series of related transactions,
by one corporation of assets of any other corporation if the fair market value
of the consideration paid for such assets in such transaction or transactions
(after deducting the portion thereof comprising stock in trade used in. the ordi-
nary course of the transferring corporation's business, and transferred by such
acquisition) doec not exceed $2,000,000;

(5) Acquisition by any corporation of bonds or other obligations without vot-
ing rights of any other corporation, securities issued by the United States, or by
any State, Territory, or insular possession thereof, or by any political subdirviion
or public agency or instrumentality of one or Pitore of any of the foregoin!q.;

(6) Any acquisition of real property, primarily for ofce space or nontransient
residential use; any acquisition of an Interest in land primarily for the purpose
of constructing plants or other facilities for use in the conduct of buines.1; or
any acquisition of vacant industrial property;

(7) Any acquisition of (i) stock or other share capital of a corporation 75 per
centun or more of the market value of the a.qs(,t.i of which consist of undtr,'loprd
or partially developed tnincral, mining, or timberlaind properties, or (ii) the
whole or any part of such undcreloped or partially developed mineral, mining, or
timberland pro perti's ;

(8) Any acquisition by any corporation from the Government of the United
,States, or from the Government of any State, Tcrritory, or insular possesRIOn
thereof, or from any political subdivision or public agency or instrumentality
of one or inore of any of the foregoing;

(9) Acquisition, solely for the purpose of inrestment, of assets, other than
rating stock or other voting share capital, by any bank, banking association,
trust company, or insurance company, in the ordinary course of its business;
acquisition by any bank, banking association, or trust company of the assets of
another bank, banking association, or trust company;

(10) Acquisition of stock, other share capital, or assets of any corporation, if
the acquiring corporation, prior to such acquisition, owned, directly or indire-tly
more than 50 per century of the outstanding voting stock of the corporation
whose Rtock, other share capital, or assets are acquired, or if more than 50 per
century of the outstanding voting stock of the acquiring corporation is ownrd,
directly or indirectly, by a corporation which, prior to such acquisition, ouned
directly or indirectly, more than 50 per century of the outstanding voting stock
of the corporation whose stock, other share capital, or assets are acquired, or
if more than 50 per century of the outstanding voting stock of the aequirinq
corporation is oiled, directly or indirectly, by the corporation from which the
stock, other share capital, or assets are acquired;

(11) Any acquisition of stock, other share capital. or assets pursuant to
judicially or government-agency suprrised reorganizations or dissolutions:

(12) Any acquisitions of stock, other share capital, or assets, solely for the
purpose of Investment, by any corporation engaged wholly in religious, educa-
tional, or charitable activities;
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(13) Any acquisition of stock, other share capital, or assets by any corporation
in connection with financing, refinancing, borrowing, or underwriting transac-
tioins where title to such stock, other share capital, or assets is acquired solely
for collateral, underwriting, or security purposes;

(14) Any acquisition of stock, other share capital, or assets of any foreign
corporation unless such foreign corporation: (1) transacts business in the
United States, its Territories, or possessions, and has a permanent establish-
ment in the United States, its Territories, or possessions; or (2) has a stock or
other share interest in a corporation which transacts business in the United
States, its Territories, or possessions;

(15b Any acquisition of stock or assets which, under any specific provision
of law, requires the approval in advance of a commission or board or other
agency of the United States, and when so approved is exempt under any specific
provision of law from the provisions of this section: Provided, however, That
any commission, board, or agency of the United States which is authorized by
law to approve the acquisition by one corporation of the stock or assets of an-
other corporation where by virtue of such approval such acquisition is exempted
from the provisions of this section shall promptly notify the Attorney General
of any application or req uest for such approval.

l.rcept for the provisions of the two preceding paragraphs this section shall
not apply to corporations purchasing stock solely for investment and not using
the same by voting or otherwise to bring about, or in attempting to bring about,
the substantial lessening of competition. Nor shall anything contained in this
section prevent a corporation engaged in commerce from causing the forna-
tion of subsidiary oorporations for the actual carrying on of their imnwdiate
lawful business, or the natural and legitimate branches or extensions thereof,
or from owning and holding all or a part of the stock of such subsidiary cor-
porations, when the effect of such formation is not substantially to lessen
competition.

The second and third paragraphs of section 1 of this Act shall take effect
one hundred and twenty days after their enactment. The procedures for the
waiver by the appropriate commission or board and the Attorney General of
all or part of the waiting requirements in appropriate cases and categories
of eaxes required by the ,icrrmd paragraph of section 1 of this Act shall be
established within one hundred and twenty days after enactment of this Act.

Nothing contained in-the first and second paragraphs of section I of this
Act shall he held to affect or impair any right heretofore legally acquired:
Provided, That nothing in this section shall be held or construed to authorize
(or make awful anything heretofore prohibited or made illegal by the antitrust
laws, njr to exempt any person from the penal provisions thereof of the civil
remedies therein provided.

Si-c. 15. That the several district courts of the United States are hereby
vested with Jurisdiction to prevent and restrain violations of this Act, and It
shall lop the duty of the several district attorneys of the United States, In their
res pective districts. under the direction of the Attorney General, to institute
proceedings in equity to prevent and restrain such violations. Such proceedings
may be by way of petition getting forth the case and praying that such viola-
tion shall be enjoined or otherwise prohibited. When the parti9 (omplained
of shall have been duly notified of such petition, the court shall proceed, as
sonn as may be, to the hearing and determination of the case; and pending
such petition, and before final decree, the court may at any time make such
temporary restraining order or prohibition as shall be deemed Just in the
premises. Whenever It shall appear to the court before which any such pro-
ceedIng may be pending that the ends of Justice require that other parties
should be brought before the enurt, the court may cause them to be summoned,
whether they reside In the district in which the court is held or not. and sub-
penis so that end may be served in any district by the marshal thereof.

Whenever the Federal Trade Commission has reason to believe-
(1) that any corporation sib feet to its turisdietion is acquiring or ha

acquired stock or massets of another corToration in violation of the provisions
of section 7 of this Art: and

(2) that the enoining of such acquisition or the maintenance of the state us
quo after acquisition pending the issuance of a complaint or the completion
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of proceedings pursuant to a complaint by the Commission under this section
and until such complaint is dismissed by the Conmrnissina or set aside by the
court on review, would be to the interest of the public,

the Cotmaission, by any of its attorneys designated by it for such purpose, may
bring suit In a district court of the United ,'tr.,'s to prevent and restrain iola-
tion of section 7 of this Act or to require maintenance of the status qtto. Any such
suit may be brought in any district in which the acquiring or the acquired oorpo-
ration resides or transacts business. Such proceedings nay be by way of petition
setting forth the case and praying that such violation shall be enjoined or other-
iri.qe prohibited, and the court may nake such temporary restraining order or
prohibition a4s shall be deemed just in the premises. In any case where injunction
or restraining order .s granted under this paragraph, the Federal Trade Comm is-
son shall proceed as soon as may be to the issuance of the complaint and to the
hrarint, and determination of the case.

[For immediate release, Tuesday, April 25, 1961]

DEPARTMENT OF JUSTICE

Attorney General Robert F. Kennedy today asked Congress to strengthen
antitrust enforcement by enacting prenierger notification and civil investigative
demand bills.

The prenierger notification measure, already introduced !n the House by Rep-
resentatives by Eianuel (Ceiler, would require large firms to inform the Depart-
mernt of Justice before merging.

The civil investigative demand measure, already introduced In the Senate by
Senator Estes Kefauver, would emixwer the department to compel tirins to
turn over records believed pertinent to antitrust investigations.

"Neither of these measures changes the substance of the antitrust statutes."
Mr. Kennedy said. "They provide, however, new and necessary tools for enforce-
ment of the statutes.

"At present, we are virtually powerless when a firm flouts our request for in-
formation about a merger or about a possible civil violation of the Sherman or
Claytons Acts. The impaired enforcement which results Is daInaging both to the
public Interest and to competing firms, trying hard to live up to the law."

The merger bill, an amendment to the ('layton Act, would require that the )e-
partment of Justice or other appropriate ageticle4 wold he notified prior to any
merger resulting In a new firm with assets exceeding $10 million.

Mr. Kennedy said such advance notification would allow the Government to
evaluate the competitive effect of a proposed merger and indicate whether it
would object.

"The bill would greatly reduce the often costly diflicullies of restoring already
merged firms to their original status, following successful Government opposition
in court," Mr. Kennedy said.

"Advance notification also would facilitate equal enforcement of the Clayton
Act." he said. "It would prevent companies from merging secretly to gain ad-
vantage over law-abiding con-petrors." Tihe ('eller bill sets the maximum
penalty for willful failure to comply at a $50.000 fine.

A like bill also has been introduced in the iouse by Representative Wright
Patrtn of Texas.

The second measure Mr. Kennedy called for would, In-effect, provide the )e-
partment of Justice with civil Kubpena power In antitrust investigation.q.

In present civil Investigations, the Department must rely on documents sub-
mitted voluntarily.

"Knowing this," Mr. Kennedy said, "'Many firms have refused to comply with
or have only partially complied with requests from the Department for informa-
tion."

In a few instances, where a criminal violation of the Sherman Act Is possldle,
a grand jury can he convened to apply subpena powers. But generally, there
now is no further action the Justice Department can take.

The new measure would permit the serving of a civil investigative .-',nand for
documents or records believed pertinent to antitrust Investigation.

Court enforcement and a maximum penalty for noncompliance of 5 years im-
prisonment and a $5,000 fine are provided for in the bill.
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OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., May 2, 1961.

lion. EMANUEL CELLER,
('hairmun, Committee on the Judiciary,
1louser o4 Representcitives, Wash inyton, D.C.

D)FAS ('ON RS:SSMAN ('ELI.ER: This is to express the views of the Department of
Justice on the proposed bill 1I.R. 2882, to amend the Clayton Act, as amended, by
requiring prior notification of corporate mergers and acquisitions, and for other
purlms;es, which is now before your committee. This proposed legislation would
require that the Department of Justice (or the appropriate Commission or
Board vested with Jurisdict.ion) be given 60 days' advance notice of proposed
mergers or acquisithns where the companies involved have a combined capital
,t rileture in excess of a book value of $10 million.

Premerger notification would be of substantial aid to the Department of
Justice fit the enforcement of the Celler-Kefauver Act. By providing a sys-
teniatic method of review of proj)osed mergers. H.R. 2882 would ease the Investi-
gative burden under this act. It would also enable the agencies charged with
the enforcement of this act to move for preliminary injunctions in appropriate
cas s and avoid tile ditfltiulties involved in separating the commingled assets
of previously merged companies. The bill would prevent companies from keep-
Ing secret their merger plans and thereby securing al advantage over other
companies which seek to obey tile requirements of the act.

In addition to its notice requirement, the bill also requires merging com-
pamnies to submit relevant information to the agencies concerned. This would
have the very important effect of enabling these agencies to promptly evaluate
tel- (ompetitive effects of prolxsed mergers or acquisitions and to take appro-
prialt action. Such proml)t action should be of benefit to companies contemplat-
ing mergers or acquisitions as well as to tile Government.

t-'ection 4 of the bill would permit the Federal Trade Commission to apply
fo r preliminary injunctions in cases brought under the Celler-Kefauver Act.
This would aid in the effective enforcement of this act by enabling the Com-
1fli.,Siol to maintain tile status quo prior to the completion of these proceedings.

The Department of Justice, for the foregoing reasons, strongly urges the
enlctimn-ut of 11.R. 2882.

The Bureau of the Budget has advised that there is no objection to the sul)-
mission of this report from tile standpoint of the administration's program.

Sincerely,
ROBERT F. KENNEDY, Attorney General.

DEPARTMENT OF JUSTI(E,
OFFICE OF THE I)EPUTY ATTORNEY GENERAL,

Washington, D.C., April 25, 1961.
l 'o!. E"M A NUEl. CEuIEn.

Chairman, Committee on the .Judiciary,
louse of Representatives, Wa8hington, D.C.

DEAR MR. CHAIRMAN : This is in response to your request for the views of the
Department of Justice on the bill II.R. 2882, to amend the Clayton Act, as
aiuIled. by requiring prior notification of corporate mergers and acquisitions,
and for other purposes.

Similar legislation was requested by the Department of Justice in a letter to
tMes Speaker dated January 19, 1961, in which it was pointed out that such
legislation would ease a most difficult investigative burden by requiring that
the Department of Justice (or the appropriate Commission or Board vested with
jurisdiction) be advised in advance of mergers of corporations where-the com-
Idned capital, surplus, and undivided profits of the acquiring and acquired cor-
Iorations are in excess of a book value of $10 million.

This dollar limitation eliminates any potential burden upon small business,
while the measure provides a useful tool to enable tile Government to learn of
and evaluate proposed mergers which may have a significant eff(t upon the
national economy. It should be emphasized that this bill does not contemplate
the barring of mergers by virtue of executive branch disapproval of merger
plans; it merely is a reporting act.
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Premerger notification would insure to the agencies charged with tile enforce-
ne(ait of the Clayton Act a chance to move for preliminary injunctions in appro-

,priate cases, and to avoid the practical difficulties involved in restoring previ-
ously merged companies to their original competitive status. It would also
systemize the process by which notices of mergers are sifted by these agencies
and would thus enable more prompt action. Furthermore, it would facilitate
equal enforcement of section 7 of the Clayton Act since companies could not
secretly merge and thereby obtain an advantage over other companies consci-
.ntiously seeking to obey the requirements of the act. Finally, it would enable

this Ihpartment of obtain information necessary to an evaluation of the com-
Ietitive effect of a -proposed acquisition, thus allowing the Government to indl-
v:ate, for consideration by tile companies involved, whether the Government will
interpose objection in the courts. This should be of mutual benefit to business
organizations and to the Government as well.

With respect to section 4 of the bill, permitting the Federal Trade Commission
to apply for preliminary injunctions in section 7 cases, we believe the granting
of such authority to the Commission would aid in the effective enforcement of
the antitrust laws by enabling-it to maintain the status quo prior to tie com-
pletion of proceedings pending before it.

For the foregoing reasons, the Delpartment of Justice strongly urges the enact-
nient of 11.1. 2882.

The Bureau of the Budget hIas ndvise-d that there Is no objection to the sub-
mission of this report from the standpoint of the administration's program.

Sincerely yours,
BYRON R. WHITE,

Deputy Attorney General.

STATEMENT OF LEE LOEVINGER, ASISTANT ATTORNEY GENERAL, IN CHARGE OF THE
ANTITRUST DIVISION, DEPARTMENT OF JUSTICE, ON 11.1t. 28;82, APRIL 27, 1I161

I appear today at your chairman's request to present the views of the Depart-
ment of Justice oin M1.R. 2882. This hill (contain.,4 two lilK)rtant procedural amend-
ments to the Clayton and ('eller-Kefauver Acts. The first of these amendments,
and the one most directly affecting the )epartment of Justice, would require
prior notification of corporate mergers and acquisitions, to the agencies possess-
lng Jursidicton to enforce the Celler-Kefauver Act. Bills requiring prenerger
notification have been before ('ongress for several years. I hardly need emphasize
to you the importance of this legislation. It was your committee which favorably
reported similar bills In the 84th and 85th Congresses and it was your chairmaln
who introduced not only this bill but a number of Its predecessors. I hope that
this legislation will again receive your favorable consideration and that with
your leadership It will be enacted during this (ongress.

The premerger notification provisions of II.R. 2882 would provide an important
ald in the enforcement of the ('eller-Kefauver Act hy the DeplArtment of JuRtice
and the Federal Trade Commission. This act, probably the most important piece
of antitrust legislation enacted in recent years, has served as an effective check
upon mergers which would result in unwarranted increases in economic concen-
tration or in other anticompetitive effects. This administration intends to con-
tinue the vigorous enforcement of the ('eller-Kefauver Act. In this connection
I would call your attention to the fact that the first three civil antitrust cases
brought by the )epartment of Justice under his administration were brought at
least ii part under the Celler-Kefauver Act. Many more mergers are currently
under investigation and although this is, of course, only a part of our antitrust
proJgram, I am confident that the enforcement of this act will continue to account
for an important 1hirt of the work of the Antitrust Division.

The investigation f4 acquisitions and mergers for the purpose of discovering
those involving violations of the Celler-Kefauver Act is performed by all four
of the Division's litigating sections and by Its six field offices. The extent of this
task may be Indicated by the fact that in 1960 the Antitrus.rt Dkvision made pre-
litrinary investigations of 1,250 mergers. Of these, 146 were considered to be of
substantial competitive importance anti were made the subject of further investi-
gation. As a result of these investlgatlons 13.merger cases were filed.
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In this extensive sifting process H.R. 2882 would be of substantial aid. First,.
It would provide a more sure and efficient method of reviewing prospective-
mergers. At the present time the Antitrust Division staff must review a great
volume of general and trade publications and financial manuals for this purpose.
H,L 2882 would eliminate tlie need for this prncedure and would insure that
all prospective mergers covered by its terms would be brought to the attention of
the -eforcement agencies.

Second, I.R. 2882 would provide the Division with the information necessary
to an analysis of the competitive effects of each merger. The bill specifically re-
quires the submission of certain basic information at the time that notice is
given of the intended merger, and further provides for the submission of addi-
tional relevant information upon request by the Attorney General or by the.
Comm'.,sion or Board concerned. Since even the basic information required by
the bill Is generally not contained in announcements of mergers appearing in the
press, the Division staff must at the present time search among widely scattered
sources for the information necessary to evaluate any merger which is believed
to be of possible competitive significance. At best this process is time-consuming
and inefficient. At the worst it may prevent prompt and adequate consideration of
a merger since necessary information is often not available in any public sources,
and answers to questions addressed to the merging companies are sometimes
neither timely nor fully responsive.

I would add here a word of caution. Although H.R. 2882 would unquestion-
ably increase tbe Department's effilency in reviewing prospective acquisitions,.
I do not contemplate that it would reduce the Division's total workload under
Its merger program. Tn fact, the receipt of timely and relev-ant information con-
cerning each important acquisition might well require some additional manpower.
I believe, however, that th advantages to antitrust enforcement which would
result from this bill would--ort eth ustlfy the possible additional expenditures-
of resources.

Providing the Glovernment with prior notice and reievant information concern-
ing proposed acquisitions and mergers would have two substantial enforcement
advantages. Most important. it would give to the Department the opportunity to-
bring suit prior to the consnniriatiotn of a merger. Thist is seldom 1xssible
at the present time since it requires both prior knowledge of the merger
and sufficient time to'obtain the information neces.,,ary to determine whether.
suit is warranted. When suit can be brought prior to consumminantlon, however,
it avoids the practical difficulties involved in the separation of already com-
mingled businesses or of convincing a court to undertake this task. Further. it
is of considerable advantage to companies contemplating merger since it r'erinits
a determination of legality before expenses of merger are incurred and avoids.
the damage to business which may he incident to an order of divestiture.

Finally, M.R. 2882 would insure uniform enforcement of the Celler-Kefauver
Act. Pursuant to this bill, all important mergers would be subject to scrutiny
well In advance of consummation. Companies could obtain no advantage by
keeping secret their merger plans or by delay In responding to the Delartment's
requests for information.

Although, as I have poin-ted out, H.R. 2882 would provide an effective aid
to the enforcement of the Celler-Kefauver Act, it has at the same time been
carefully drawn to apply only to those acqulsitions where experience has shown
anticompetitive effects are mc't likely. The burden which the lill would impose
upon business Is thereby kept to a minimum. Any possible burden on small busi-
negs is avoided by limiting the application of the notice provisions to situations
where the combined capital, surplus and undivided profits of the acquired and
acquiring companies exceeds $10 million. Mergers of companies below this size.
are less likely to involve antlcompetitive effects and it is therefore unnecessary
to impose upon them the bill's notice provislong.

Ilt.R. 2882 also exempts from its notice requirements a number of specific trans-
actions not likely to have antitrust significance.

Subparagraph (1) of the bill exempts "any acquisitions of stock when the.
stock acquired or held does not exceed" 10 percent "of the voting rights." Thie
10 percent figure reflects the general assumption that 10 percent of corporate
stock owiirshlp does not indicate effective control. Acqnisitions made with an,
eye to Investment rather than to control are thus exempted.

-
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Even where an acquisition of stock amounts to more than 10 percent voting
-ontrol, it is exempted by subparagraph (2) when "the fair market value of
the consideration paid for such stock" does not exceed $2 million. This exemp-
tion seeks to insure exclusion of routine de minima stock acquisitions where
the percentage of control might be higher than 10 percent.

A related clause, section 1(4), exempts asset acquisitions of less than $2 mil-
lion market value and exempts acquisitions of stock in trade entirely.

Acquisitions of stock which do not increase directly or indirectly the acquir-
ing corporation's share of voting rights in any other corporation are exempted
by subparagraph (5). This would exclude from the notice requirements of the
bill the receipt of stock dividends, certain assertions of preemptive rights, and
the purchase of the corporation's own outstanding stock.

Section 1(5) exempts acquisitions of bonds or other obligations without vot-
ing rights and specifically exempts municipal, State and U.S. bonds. Nonvoting
security transactions getlerally raIse few antitrust problems.

Acquisitions of real property primarily for office space, nontransient residential
use, the construction of new plants, or use of vacant plant space are also
exempted, pursuant to subparagraph (8), from notice requirements. This per-
mits corporations to relocate, expand office facilities, or establish new offices,

situations where anticompetitive effects are usually absent, without notifying
the Government.

Under section 1(7) acquisitions of stock of a corporation. 75 percent or more of
whose assets consist of undeveloped or partially developed mineral, mining, or
timberland properties are excluded.

Acquisitions from the Government of the United States are exempted by sec-
tion 1(8). This provision insures that premerger notification would in no way
conflict with the notiflcation and clearance procedures Congress has specified
for disposal of particular Government property. Tie separate disposal statutes,
not this general notification bill, should control.

Next, section 1 (9 exempts acquisition of assets made solely for the purpose
of Investment and in the normal course of business by any banking organization
or Insurance company. This exempts routine asset investments by banks and
Insurance companies. This subparagraph also exempts acquisitions by one bank
of the assets of another. Bank mergers are now subject to approval of the
Federal banking agencies pursuant to the 1960 amendment of section 18 of the
Federal Deposit Insurance Corporation Act, and the approval procedures estab-
lished by that act insures that the Department receives advance notice of all
bank mergers.

Section 1(10) provides exemption for acquisitions of stock or assets where
the acquiring corporation, prior to such acquisition, already owns more than
50 percent of the stock of the acquired corporation. As a practical matter, such
subsidiaries are already controlled and little purpose would be served by
requiring notice of transactions between them.

Acquisitions made pursuant to Judicial or Government agency supervised
reorganizations or dlissohlutions are exempted by section 1(11), while (12) ex-
empts acquisitions for the purpose of Investment by religious, educational, or
charitable corporations. These so rarely raise antitrust problems that they need
not require notice.

Exempted by section 1 (13) are acquisitions of stock or assets made solely for
collateral, underwriting, or security purposes. Subparagraph (14) excludes
acquisitions of stocks or assets of a foreign corporation not transacting business
in the United States nor holding stock interest in a corporation which does so.
Like most of the other exemptions considered, these transactions so rarely raise
antitrust issues that they can well be eliminated.

Finally, section 1(15) exempts any acquisition which under specific provision
of law requires the approval in advance of a commission or board or other
agency of the United States. and when so approved is exempted from the pro-
visions of the Celler-Kefauver Act. A proviso requires the commission, board,
or agency with such powers to notify the Attorney General of any application
or request for the necessary approval. This exemption would permit regula-
tory agencies to exercise their powers inder their organic statutes unimpaired
by the provision of this proposed law. Safeguarding, as this provision does.
some notice of regulatory action to the Attorney General, transactions within
this category should be exempt.
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These exemptions, it should be underscored, apply only to premerger notifica-
tion retlulrements and not to the substance of the ('eller-Kefauver bill.

It should also be noted that the paragraph preceding section 2 of the amended
bill, which rteats the act's present exemption for acquisitions intended "solely
for investment" and which are not used for "the substantial lessening of coin-
Ix-titlon" and the existing exemption for the legitimate establishment of a sub-
sidiary when the effect is "niot substantially to lessen competition," does not
aiply to the prewerger notification provisions ("the two preceding paragraphs").
Unless exempted by the 15 provisions previously listed, therefore, even acqulsi-
tions intended "solely for investment' or for establishment of a legitimate sub-
sidlary must be reported to the Attorney General. The defenses retained are
defenses to the substantive features of the act, not further exemptions to its
nvtifiation features.

In addition to lessening whenever p(ssible the burden imposed by the bill's
notice provisions, II.R. 2882 also recognizes the legitimate interest which coin-
paunies may have in the conldential treatment of infornmtion submitted pursuant
to the bill's requirements. To this end the bill provides for penalties for un-
authorlized disclosure of such information by any officer or employee of the en-
forcing agencies.

Failure to comply with the bill's notice and Information requirements is
punishable by a $5,000 to $50,000 fine. Here agau the provisions of the bilL
are carefully lmited and it is specifically provided that such penalty shall Ise
the sole remedy for willful failure to give notice or to furnish the required
Information. This penalty nmy be recovered only by a civil action brought ily
the Attorney General.

The second major provision of I1.R. 2882 is contained in section 4 of the bill
which gives to the Federal Trade Commission authority to bring suit in the
Federal district courts to prevent and restrain violations of the 'eller-Keftuver
Act or to require maintenance of the status quo pending the Issuance of a coin-
plaint or the couilletion of proceediings pursuant to a complaint by the Cow-
mission. As I have pointed out earlier in may remarks, the problem of ui-
scrambling the cominingled assets of merging companies in a major barrier
to effective relief in oase under this act. l'ermitting the ('Coinmislon to bring
suit to maintain the status quo pt-nding time completion of its .proc*edings would
enable the Federal Trade ('oinulssion to avoid this problem and would thereby
provide an Important aid to effective antitrust enforcement.

Both the preinerger notification and the injunctIon provisions of H.R. 2K.2
would also serve the valuable jontluoe of eliminatng existing differences between
the powers of tMe departmentt of Justice and the Federal Trade Comnissiun
in the enforcement of the Celler-Kefauver Act. To the extent that the bill
would give the Department the power to obtain relevant information front
parties to a prNsiective acquisition It would parallel similar authority ntwv
Ipssessed by the ('omnlasloun under section 6(h) and 9 of the Federal Trl id
('onimllon Act. Similarly, the provisions enabling the Commission to bring
suit for temporary injunctions would give the commission n authority now I,-
sessed by the department under section 15 of the Clayton Act. Since the
Department atid the Federal Trade ('ommission have concurrent jttri(lictim)
to enforce the (eller-Kafauver Act. I believe that any steel which can be take
to eliminate the present differences between the lowers of these two agencies
will result in more effective and undform antitrust enforcement.

In conchtiston, the teed for the provisions of H.R. 2882 has long been felt both
by the Dempartment of Justice and the Federal Trade ('ommission. The present
lill has evolved from a lengthy legislative history and has been carefully
drawn to Include the provisions necessary to achieve its objectives while at the-
snme time avolilng all unnecessary- burden upon business. I am sure that it
will again receive your careful consideration and I recommend that it be
enacted by this Congress.
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